Tap chi Khoa hoc Vién Pai hoc Mo Ha Ngi 51 (01/2019) 1-12 1

SITUATION OF VIOLATIONS OF THE LAW ON FOOD
SAFETY ON ANIMAL HUSBANDRY AND AQUACULTURE
IN VIETNAM

Tran Huu Trang*
Tran Thi Hanh

Date received the article: 6/7/2018
Date received the review results: 6/1/2019
Date published the article: 28/1/2019

Abstract: The situation of violating the laws on food safety of the fresh food products
supply chain has been very complicated, especially the violation of laws in the use of banned
substances and the abuse of antibiotics in livestock and aquaculture. This article analyzes and
clarifies the situation of violating regulations on the use of prohibited substances and the abuse
of antibiotics in livestock and aquaculture and its consequences for consumer health. These are
warnings to help properly assess the situation of violations of the law on food safety as well as
a basis for clarifying the causes of this situation, thereby giving effective solutions to soon solve

this situation, ensure safety for consumers' health.
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residues, create lean substance

1. Current situation of using lean
creating substance in livestock
1.1. Effect of lean creating
substance on consumer health
Salbutamol, Clenbuterol,
Ractopamine are synthesized chemicals
belonging to the group of agonists (to
stimulate the receptor of the muscle to relax
the bronchial smooth muscle), so these
substances are used to make relaxants
bronchial, asthma treatment. Currently,
Clenbuterol, Ractopamin have been banned

*Faculty of Law, Hanoi Open University,
Khoa Du lich — Vién Pai hoc Mé Ha Noi

from use, only Salbutamol is still used and
is still licensed by the Ministry of Health®.
For this reason, many domestic enterprises
have sought to import Salbutamol on the
grounds of making medicine for treatment
but actually sell them to veterinary drug
manufacturers and animal feed like is a
create lean substance for pigs. All three of
these substances are chemicals that have a
long residual capacity in animal bodies and
even in high-temperature processed
products such as frying and baking?.
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Salbutamol, Clenbuterol, Ractopamine
residual products all cause serious adverse
effects to consumers, such as: heart
palpitations, hypertension or hypotension,
limb tremors, muscle pain, nausea,
vomiting, digestive disorders, respiratory
infections Currently, all three lean
creating substances are prohibited to be
mixed into feed for livestock and poultry.?

According to Assoc. Dr. Nguyen
Duy Thinh, Institute of Biotechnology -
Food Technology, Hanoi University of
Technology, although Salbutamol has been
banned for many years by the Food and
Agriculture Organization (FAO) and World
Health Organization (WHO), farmers often
mix this substance with pig feed for about
15 days before selling to increase leanness
in pork. Therefore, the risk of salbutamol
residues in pork is very high. When
consumers eat pork with a residue of lean
substance, after a period of accumulation in
the body, the person may have feelings such
as headache, shaking hands, nausea,
tachycardia, hypertension or hypotension,
digestive disorders®.

1.2. Current situation of using
lean creating substance in livestock

According to the Ministry of
Public Security, in 2015, over 20 companies
participated in  importing  9,140kg

3 Nguyén Hiru Dire, Chit “tao nac” rat hai cho
nguoi!, Bao Nguoi lao dong, online, dang ngay
13/8/2015. Nguén: https:/nld.com.vn/suc-
khoe/chat-tao-nac-rat-hai-cho-nguoi-
20150813205419078.htm.

4Thanh Lam, Lon chét sau 15 ngay an chét tao
nac gy ung thu, ngudi an thit lon ... chét
mon?, dang ngay 24/3/2016 trén bao Thanh tra
online. Nguon: http://thanhtra.com.vn/xa-
hoi/doi-song/lon-chet-sau-15-ngay-an-chat-
tao-nac-gay-ung-thu-nguoi-an-thit-lon-chet-
mon_t57¢1159n101549.

Salbutamol to Vietnam. However, of the 6
tons sold to the market, only 10kg was used
properly (accounting for 0.166% rate). The
majority of imported drugs are sold to
livestock to create lean for pigs®. Recently,
the authorities also found that breeding
farms also use another lean creating
substance called Systeamine that is
originating from Thailand and China.
Similar to Salbutamol, this is a banned
substance, which stimulates growth in pets.
Systeamine is added to animal feed in many
localities, such as Ho Chi Minh City, Thai
Binh, Hai Duong, Hung Yen and Ha Nam.
Check Innovation Technology Company
Limited, located at 39 Tran Quoc Hoan,
Ward 4, Tan Binh District, Ho Chi Minh
City, the authorities detemined in this
company's warehouse has 160 tons of food
livestock testing contains Systeamine.
According to testimony, before that, this
enterprise has promptly brought to market
over 100 tons of animal feed containing
Systeamine lean substance 6.

Statistics of the Center for
Agricultural and Rural Policy and Strategy
in the South show that products of livestock
and poultry violate biological criteria and
use banned substances to exceed safety
thresholds up to 15.4%, with livestock

5Lé Van, Hiém hoa cua chét tao nac thit lon va
cach nhan biét, ding ngay 24/3/2016 trén bao
Vietnamnet online. Nguon:
https://viethamnet.vn/vn/cong-nghe/chat-tao-
nac-salbutamol-trong-thit-lon-nguy-hiem-the-
nao-295861.html.

6 Trung tAm tin tirc VTV24, Phat hién nhiéu
DN str dung chét tao nac méi thay thé
Salbutamol, phat ngay 14/10/2016. Nguon:
https://vtv.vn/chuyen-dong-24h/phat-hien-
nhieu-dn-su-dung-chat-tao-nac-moi-thay-the-
salbutamol-20161014202200197.htm.
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farms that use banned substances 4 times
more’.

Report of Ho Chi Minh City Sub-
Department of Animal Health, in the first
half of 2015, the Sub-Department took 227
urine samples in slaughter pigs of 51 plots,
found 31 samples tested positive for
Salbutamol with high concentration, from
80ppb-1.300ppb (accounting for 60.78%),
while the recommended level of safety for
human health is 2ppb. In 7 above lots, 4 lots
originated from Dong Nai, 2 lots of Tien
Giang and 1 lot of Long An. Dong Nai Sub-
Department of Animal Health has also
inspected 44 farms in nearly 2,000 farms in
the area, found 14 pig farms with
Salbutamol positive, accounting for 31.82%
of all farms checked (mainly in Vinh Cuu
and Trang Bom districts, Bien Hoa city)®.

In Tien Giang, interdisciplinary
inspectors in collaboration with provincial
inspectors conducted testing 38 pig urine
samples detected 25 samples positive for
Salbutamol (65.79%). In Ben Tre, 16 urine
samples of pigs and 4 food samples for pigs
were detected containing Salbutamol. In
Tay Ninh, two urine samples of Salbutamol
positive were detected®.

" Trung Kién, Giai phap nao loai bé chat cAm
trong chan nuodi, dang ngay 10/11/2016 trén
bao Dan tri Online. Nguon:
https://dantri.com.vn/kinh-doanh/giai-phap-
nao-loai-bo-chat-cam-trong-chan-nuoi-
20161110073449008.htm.

8 Chi Linh, Lai bung phét nan dung chat tao
nac trong chan nuoi, dang ngay 02/9/2015 trén
bao Cong an nhan dan online. Nguon:
http://cand.com.vn/doi-song/Lai-bung-phat-
nan-dung-chat-tao-nac-trong-chan-nuoi-
364059/.

*Thao Nguyén, Bao dong van nan st dung chat
cAm trong chan nudi, ding ngay 01/9/2015 trén
Béo Dan tri Online. Nguon:

In Vinh Long, Sub-Department of
Animal Health also discovered 1 animal
feed product containing Salbutamol with
very high content, 3,160 ppb compared to
the permitted concentration of 50 ppp. This
product was ordered by Cuong Phat
Company from Bac Au My Company in
Long Thanh, Dong Nai°.

Report of Dong Nai Customs
Department on inspection and control of
banned substances used in animal
husbandry, food processing, fertilizer, plant
protection drugs, veterinary medicine and
fake animal feed indicated that in August
2016, Dong Nai functional forces detected
40 cases of using banned substances in
animal husbandry, of which two cases were
warned and 38 cases were fined with more
than 2,3 billions VND,

In Thanh Hoa, in March 2016, the
interdisciplinary inspection team including:
Department of Agriculture and Rural
Development, Department of Industry and
Trade, Thanh Hoa Provincial Police
conducted the inspection of 70 farms and
pig households and cattle households in
12/27 key districts of livestock, including:
Nong Cong, Hau Loc, Nga Son, Hoang
Hoa, Trieu Son, Thieu Hoa, Dong Son, Yen

https://dantri.com.vn/kinh-doanh/bao-dong-
van-nan-su-dung-chat-cam-trong-chan-nuoi-
20150901090325249.htm.

10 Trung Kién, Giai phap nao loai bo chit cAm
trong chan nudi, dang ngay 10/11/2016 trén
béo Dan tri Online. Nguon:
https://dantri.com.vn/kinh-doanh/giai-phap-
nao-loai-bo-chat-cam-trong-chan-nuoi-
20161110073449008.htm.

1Nguyén Tuyén, Mot thang bét gan 40 vu st
dung chat cAm trong chin nudi, ding ngay
25/9/2016 trén bao Dan tri online. Nguon:
https://dantri.com.vn/kinh-doanh/mot-thang-
bat-gan-40-vu-su-dung-chat-cam-trong-chan-
nuoi-20160925122504061.htm.
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Dinh, Vinh Loc, Tho Xuan, Thach Thanh,
Ha Trung. The inspection team took 160
urine samples tested by rapid test method.
In which, there are 5 samples of cattle urine
in 3 households that tested positive for
Salbutamol, accounting for 3.1% of the
sample and 4.3% of the households and
farms being tested. Positive samples have
Salbutamol concentrations exceeding the
maximum allowable!?.
In the whole country, after more
than a month of inspection in 2015, 40
animal feed companies, with more than 100
product codes showing signs of violation,
thereby  handling 18  companies,
administrative sanctions with the amount of
over 2.6 billions VND. Especially, the 5
traders in the pig import to slaughter houses
in Di An and Binh Duong towns have
salbutamol  substance exceeding the
permitted level by 171 times. During the
inspection at 13 animal feed production and
trading companies in Hai Duong, Hung
Yen, Bac Giang, Bac Ninh and Hanoi
provinces, functional forces detected a
number of companies using salbutamol and
industrial colorings (auramine)®2.
Food safety inspection in the first
9 months of 2015, authorities detected 16%
of meat samples with Salbutamol; 7.6% of

12 Duy Tuyén, Nhiéu trang trai, hd chin nubi
sir dung chat cdm Salbutamol, ding trén bao
Dan tri online. Ngudn:
https://dantri.com.vn/suc-khoe/nhieu-trang-
trai-ho-chan-nuoi-su-dung-chat-cam-
salbutamol-20160402180625248.htm.

13 Khanh Vi, Tinh trang sir dung chat cim
trong chan nudi: Phai chin bang duoc tir gbc,
dang ngay 25/12/2015 trén bao Lao Pong
online. Nguon: https:/laodong.vn/xa-hoi/tinh-
trang-su-dung-chat-cam-trong-chan-nuoi-phai-
chan-bang-duoc-tu-goc-409747.bld.

meat samples have residues of excess
antibiotics; 10.3% of vegetable samples
have residues of pesticides exceeding the
permitted limit**. General report of the
Department of Livestock Production,
Ministry of Agriculture and Rural
Development on November 10, 2015,
shows: In the first 10 months of 2015, when
inspecting in 22 provinces and cities,
Salbutamol was discovered in one samples
of animal feed and 135 urine samples,
concentrations of salbutamol in urine
samples are very high (samples with the
highest concentration of Salbutamol are
665ppb). These violations are concentrated
in Dong Nai, An Giang, Tien Giang and Tay
Ninh provinces. The report from the
Department of  Animal  Husbandry
affirmed: “From 2014 up to now, the issue
of using banned substances in livestock has
shown signs of returning and increasing at
an alarming level, especially using
Salbutamol in raising pigs®®.
The above situation shows that the use of
banned substances in livestock has become
quite popular. This situation occurs in most
localities and has caused very bad impacts
on consumers' health.

1.3. Violations of the use of lean
substances in livestock

 Huong Thu, Pai biéu Qubc hoi: “Pau tranh
v6i chit cAm trong chin nudi nhu toi pham ma
tuy”, dang ngay 02/11/2015 trén bao
VNexpress. Ngudn: https:/vnexpress.net/thoi-
su/dai-bieu-quoc-hoi-dau-tranh-voi-chat-cam-
trong-chan-nuoi-nhu-toi-pham-ma-tuy-
3305585.html.

15 Minh Phuc, Bio dong vé viéc st dung chét
c4m trong chin nudi, ding ngay 17/11/2015
trén Bao Nhan Dan Online. Ngudn:
http://nhandan.com.vn/bandoc/item/28010302-
bao-dong-ve-viec-su-dung-chat-cam-trong-
chan-nuoi.html.
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- Blame other businesses: Typically
the case of violations of Dai Hong Phat
Service Trading Production Limited
Company with a batch of animal feed code
number 6066 containing Salbutamol with
content 2006, 7ug / kg. Director of Nguyen
Minh Duc Company said: "The company
has just produced animal feed, the scale is
small, there is no production factory and is
signing a production contract with the DTH
Limited Company located at Van Tuong
industrial zone, in Tien Du district, Bac
Ninh  province. In  addition to
manufacturing for us, DTH Company also
outsourced many other companies, so it is
possible to cross-contamination of banned
substances?®.

- Taking advantage of the difficult
situation of traffic terrain in some localities,
the situation of not having a complete
livestock management system (integrating
livestock management with cultivation,
veterinary and agricultural extension) or
taking advantage the situation of lack of
inspection and supervision officers in some
localities, to arbitrarily use banned
substances in animal husbandry, causing
many bad consequences, many pressing in
public opinion. Although Decision No.
54/2002/QD-BNNPTNT, dated June 20,
2002 of the Minister of Agriculture and
Rural  Development has identified:
"Agricultural  Extension  Department,
Departments of Agriculture and Rural
Development in provinces an cities
according to functions and responsibilities
is responsible for guiding, supervising and
inspecting animal feed production, trading

16 Minh Phuc, nguén da dan.
" Minh Phuc, nguon da dan.
18 Minh Phtic, nguon da din

companies and individuals, however, in
fact, many authorities and localities not
being able to promote the sense of
responsibility in inspection and supervision.
In addition, some small companies and
farms for profit motives and are unaware of
the harmful effects of using banned
substances will have a direct impact on
public health. This is the main reason
making the use of banned substances more
complicated, increasing and difficult to
control®”.

Many animal feed production
companies use it to regularly change
production locations, making it difficult to
inspect and supervise production and
business activities of animal feed. Some
businesses are willing to close this
production site and open another facility.
Because the registration of establishment of
a business is quite easy. When the company
is detected and dealt with the use of banned
substances in the animal feed production,
many companies are ready to close the old
brand to establish a new company with
brand new and continuing violations®®,

One trick used by many companies
is to raise the price of buying pigs using
create lean substance. Typically in Hoai
Duc, Ba Vi, Hanoi, the purchase price of
using create lean substance is 49-50
thousand VND/ kg while the price of
buying pigs without create lean substance is
only 47-48 thousand VND/ kg. This
procedure has made many farmers for profit
still deliberately use banned substances in
livestock, even when signing a commitment
not to use banned substances®®.

* Digu Thuy, Thi doan méi dwa chét cim co
chat Sabutamol vao nudi lon, dang ngay
08/12/2015 trén Bao Pau tu Ching khoan
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Along with the above mentioned
tricks, recently, feed production companies
have not directly put the banned substances
into animal feed, but through intermediaries
way to encourage farmers to mix
themselves into animal feed. Some animal
feed businesses have implemented the
promotion of banned substances in the form
of "probiotics”, "anthelmintic”, "vitamins"
and "minerals” to deliver with animal feed
for farm owners. Typically a feed agent has
given to Mr. Nguyen Van Quy's farm in
Thanh Tan, Sai Son, Quoc Oai, Hanoi 20
bags of feed include of a pack of white
powder "probiotics”. To test this product,
the authority detected Salbutamol at
4,845ppb, nearly 100 times higher than the
permitted level?°.

2.  Current
antibiotic  use in
aquaculture

2.1. The impact of improper use
of antibiotics in livestock
Abuse of antibiotics by farmers has become
a problem in Vietnam. Antibiotic residues
in food not only affect animals but also
harm human health when consuming food.
The harmful effects of consumption of
antibiotic residues are antibiotic resistance
and adverse health effects on consumers.

* Antibiotic resistance in consumers

situation of
livestock and

Online. Nguon:
https://tinnhanhchungkhoan.vn/phap-luat/thu-
doan-moi-dua-chat-cam-co-chat-sabutamol-
vao-nuoi-lon-137297.html.

20 Nhat Linh, Nhiéu tht doan méi dua cht
cdm vao thirc an chin nudi, dang ngay
09/12/2015, trén bao Tiéu Dung Online.
Ngudn: http://tieudungplus.vn/usilk-city-duoc-
giai-cuu-them-mot-toa-nha-dang-dap-chieu-
8804.html.

217§ chirc Nong nghiép va Luong thuc cua
Lién Hop Quéc (FAO), Cing nhau va quyét

According to agricultural
statistics, up to 75% of antibiotics in
livestock are imported from China, but not
strictly  controlled in  consumption.
Therefore, there are many types of
antibiotics that are banned or restricted
from use and still imported and traded
freely. Antibiotic resistance is becoming a
top concern of the World Health
Organization (WHO), in which Vietnam is
classified as "one of the countries with the
highest antibiotic resistance in the world".
Antibiotic resistance is threatening the
health and livelihood of Vietnamese people,
threatening the sustainability of agricultural
and food production systems as well as the
environment?’, The widespread use of
antibiotics in livestock and aquaculture in
Vietnam increases the presence of drug-
resistant bacteria in livestock, poultry,
aquatic products and animal products?.

Surveys from the Department of
Animal Health, Ministry of Agriculture and
Rural Development for 208 poultry farms in
Tien Giang show that the rate and
concentration of antibiotics used is very
high. The amount of antibiotic in poultry in
this locality is 6 times higher than the level
recorded in some European countries. In
particular, 84% of antibiotics are used for
prevention purposes. The use of animal feed

tam dé kiém soat nguy co khang thudc, ding
ngdy 02/8/2017 trén cong thong tin dién tir ciia
Food and Agriculture Organizationn of the
United Nations. Nguon:
http://www.fao.org/vietnam/news/detail/vn/c/1
027681/.

22 \/an Nhi, Dung khéng sinh trong chin nudi:
Hai nhiéu mat, dang ngay 25/8/2017 trén bao
Kinh té Nong thon online. Ngudn:
http://kinhtenongthon.vn/dung-khang-sinh-
trong-chan-nuoi-hai-nhieu-mat-post1817.html.



http://tieudungplus.vn/usilk-city-duoc-giai-cuu-them-mot-toa-nha-dang-dap-chieu-8804.html
http://tieudungplus.vn/usilk-city-duoc-giai-cuu-them-mot-toa-nha-dang-dap-chieu-8804.html
http://tieudungplus.vn/usilk-city-duoc-giai-cuu-them-mot-toa-nha-dang-dap-chieu-8804.html
http://www.fao.org/vietnam/news/detail/vn/c/1027681/
http://www.fao.org/vietnam/news/detail/vn/c/1027681/
http://kinhtenongthon.vn/dung-khang-sinh-trong-chan-nuoi-hai-nhieu-mat-post1817.html
http://kinhtenongthon.vn/dung-khang-sinh-trong-chan-nuoi-hai-nhieu-mat-post1817.html
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with a mixture of antibiotics also accounts
for a high proportion. In each cycle, 72% of
farms use at least one antibiotic to prevent
and treat disease or stimulate growth. In the
pig industry, antibiotics are also abused
when there are 286,6mg of antibiotic active
ingredients/ kg of live pigs. Recent studies
on drug-resistant bacteria in animals and
animal products have also been carried out
on 202 Campylobacter spp., they were
isolated from 343 pig and poultry farms in
the Mekong Delta. The resistance rates
were reported as follows: 100% resistance
to Erythromycin; 99% resistance to
Sulfamethoxazole - Trimethoprim; 92% are
resistant to Nalidixic acid and Ofloxacin
and 20.8% are resistant to Ciprofloxacin. In
addition, among 895 strains  of
Escherichiacoli isolated from 208 small-
scale poultry farms in the Mekong Delta,
the rate of Gentamicin resistance was 20%
and Ciprofloxacin resistance was 32.5%.
Also according to the survey results, the
situation of antibiotic resistance of
Salmonella spp. was isolated from 318
samples of pork and chicken from Northern
retail markets showing that this bacterium is
resistant to Tetracyline is 58.5%;
Sulphonamides  58.1%;  Streptomycin
47.3%; Ampicillin is 39.8%,
Chloramphenicol 37.3%; Trimethoprim
34.0% and Nalidixic acid 27.8%. The
results of antibiotic resistance research in
aquatic products also showed that 18% of
Escherichiacoli strains isolated from 60

28 Van Nhi, Dung khang sinh trong chin nudi:
Hai nhiéu mat, dang ngay 25/8/2017 trén bao
Kinh t& Nong thon online. Ngudn:
http://kinhtenongthon.vn/dung-khang-sinh-
trong-chan-nuoi-hai-nhieu-mat-post1817.html.
24 Kim Dung, Lam dung khéang sinh trong chan
nudi: Loi bat cap hai, ding ngay 28/02/2017

shrimp samples from a market in Nha Trang
city, Khanh Hoa province, had ESBL
enzymes, 55% of this strain was resistant to
many types of drug?.

* Negative effects on consumer health
The widespread use of antibiotics has
caused great harm to public health. Assoc.
Dr. Vu Dinh Ton, Dean of the Department
of Animal Husbandry, Vietnam Academy
of Agriculture, affirmed that antibiotic
resistant bacteria not only directly affect
pets but also penetrate the human body with
many different ways such as exposure of
livestock farmers to animals, contact during
slaughter or dispersal of waste into the
environment. In particular, many livestock
households, farms, do not wait for pets to
remove all antibiotics sold, creating a
significant amount of antibiotic residues in
animal products. People eat food every day
also eat antibiotics, gradually leading to the
state of antibiotic resistance without
knowing it 24,

Antibiotic residues in food, depending on
the type, will cause immediate damage such
as an allergic reaction to an antibiotic-
sensitive person. It is possible to create
resistant strains of bacteria, causing
difficulties in treating infections. Some
types of pharmaceuticals such as
Dexamethazone have weight gain,
physiological changes or other serious
diseases in the liver, nerves, digestive
system, heart.®

trén bao Quan ddi nhan dan Online. Ngudn:
http://www.gqdnd.vn/xa-hoi/cac-van-de/lam-
dung-khang-sinh-trong-chan-nuoi-loi-bat-cap-
hai-500738.

2% Kim Dung, Lam dung khéng sinh trong chan
nudi: Loi bat cap hai, dang ngay 28/02/2017
trén bao Quan doi nhan dan Online. Ngudn:



http://kinhtenongthon.vn/dung-khang-sinh-trong-chan-nuoi-hai-nhieu-mat-post1817.html
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2.2. Violation of antibiotic use in
livestock

According to the Department of
Animal Health, Ministry of Agriculture and
Rural Development, the situation of
breeding and aquaculture is showing the
following common violations:
* Abuse of antibiotic use in livestock and
aquaculture
In 2015, the Ministry of Agriculture and
Rural Development  directed  the
Department of Animal Health to investigate
the situation of using antibiotics in
aquaculture in some key provinces on
shrimp farming, including: Soc Trang and
Bac Lieu (256 shrimp and catfish farming
establishments, Ben Tre, Dong Thap and
An Giang (216 catfish farms), the results are
as follows: 472/708 shrimp and catfish
farms use antibiotics (accounting for 66,
7%); in which about 50% of establishments
use antibiotic materials. Investigation of the
situation of antibiotic use in pig production
in 5 provinces: Dong Nai, Ba Ria Vung Tau,
Binh Duong, Thai Binh and Nam Dinh
shows that 100% of  breeding
establishments  use  antibiotics  for
prevention and treatment for pigs, 68% of
establishments use animal feed containing
antibiotics to prevent disease and stimulate
growth, 24.04% of establishments mixed
antibiotics into animal feed for prevention
and stimulating growth.Surveys on 139 fish
hatcheries in 3 provinces of Ben Tre, Dong

http://www.gdnd.vn/xa-hoi/cac-van-de/lam-
dung-khang-sinh-trong-chan-nuoi-loi-bat-cap-
hai-500738.

2% Nguyén Duong, Thyc trang str dung khang
sinh trong chan nu6i va nudi trong thity san,
dang ngay 27/12/2016 trén bao Dan tri online.
Nguon: https://dulich.dantri.com.vn/doi-
song/thuc-trang-su-dung-khang-sinh-trong-

Thap and An Giang show that: 75.94% of
farms use antibiotics, including using
antibiotic raw materials (30.69% of total
establishments using antibiotics); 40% of
farms use antibiotics for prevention and
treatment.  Antibiotics currently used
include antibiotics that are prohibited from
using and limiting use in aquatic products,
such as  Enrofloxacin,  Amoxiline,
Florfenicol, Doxycycline, Tetracylin. In
addition, out of 146 farms that use
antibiotics in commercial shrimp farming,
about 3% of farms have used antibiotics on
the list of restricted use and even prohibited
use such as Enrofloxacin,
Chloramphenicol; 19.86% of households
used antibiotics such as Chloramphenicol
250mg, Doxycycline 100mg, Tetracylin
500mg to treat shrimp diseases. Antibiotics
used by many livestock farms are:
Amoxicillin, Tylosin, Tetracyclin,
Lincomycin,  Gentamycin,  Tylosine,
Enrofloxacin, Neomycin?®.

From 2014 to 2016, nearly 32,000
tons of exported seafood products were
returned. Particularly in the first nine
months of 2016, there were 582 shipments
returned by 38 countries, each company had
5 returned shipments on average.
Particularly there is a company with up to
54 returned shipments, another company
with up to 70 returned shipments?’. The
batches of Vietnamese seafood exports are
returned for reasons of not ensuring food

chan-nuoi-va-nuoi-trong-thuy-san-
20170105125342416.htm.

27 Ngoc Anh, Thay san nhiém hoa chit tra vé
s¢ tiéu thu & dau?, dang ngay 10/6/2016 trén
bao Doi séng va Phap luat online. Nguon:
http://www.doisongphapluat.com/kinh-
doanh/thi-truong/thuy-san-nhiem-hoa-chat-bi-
tra-ve-se-tieu-thu-o-dau-a148826.html.
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safety due to banned antibiotic residues or
due to antibiotic residues exceeding the
maximum allowable limits, specifically the
number of violating lots are: Japan (24 lots),
EU (11 lots), Australia (3 lots) and Korea (2
lots). The total number of warned shipments
in 2016 is 40 lots, accounting for 0.03%.
This data has tended to decrease compared
to 70 plots in 2015, accounting for 0.07%.
However, it still accounts for a very high
proportion reflecting the serious level of
violations in aquaculture.

In Ho Chi Minh City, from 2013
to November 2015, Sub-Department of
Animal Health collected samples of
antibiotic residues in meat products. By
examining 553 samples, on average, 27.1%
of the surveyed samples were found with
antibiotic  residues.  In  particular,
sulfadimidine  residues were  14.8%;
Tetracycline residue is 12%. The status of
antibiotic residues in meat products in 2015
increased sharply compared to 2014. While
in 2014 only 17.6% of meat samples were
detected with antibiotic residues, in 2015,
the sample rate was detected increased to
39.6%. At Binh Dien wholesale market,
which has the largest quantity of seafood
and agricultural products to provide for Ho
Chi Minh City, authorities determined 31
samples with residues of banned chemicals
and antibiotics (in which 7 samples of
microbiological contamination, 4 samples
of Triclofon infection, 20 samples of
antibiotic contaminated samples) in 1,025
samples were examined and analyzed for
residues of banned antibiotics and
chemicals  Particularly  for livestock

? Van Son, TPHCM: Béo dong tinh trang du
khang sinh trong san pham dong vat, dang
ngay 31/5/2016 trén bao Dan tri online.

products, from 2011 to 2015, functional
departments discovered up to 61 lots of
weight gain residues in 484 pork cattle
shipments and 1,784 urine samples at
slaughter facility; 57 plots were found
positive for the substance producing lean
beta-agonist group. Surveying livestock
facilities in 2015, the proportion of
livestock households in Ho Chi Minh City
still using the forbidden substance group
still accounts for 5.77% in Cu Chi, Hoc
Mon, District 12, and 9 districts®®.

In Nghe An province, the results of
the analysis of antibiotic and hormonal
residues showed that:

+ The level of antibiotic residues in pigs:
There are 10/40 samples with antibiotic
residues (accounting for 25%). In 10
samples of antibiotic residues, there are 4
samples of Chlotetracycline residues
(accounting for 40%), 3 samples of
Tetracycline residues (accounting for 30%),
3 samples of chloramphenicol residues
(accounting for 30%). Chlotetracycline
residues in meat and kidney samples are
20%, in liver samples is 10%. Tetracyline,
chloramphenicol residues in all 3 types of
meat, liver, and pig kidneys account for
10% of each type.

+ The level of antibiotic residues in food:
There are 4/40 samples of antibiotic
residues (accounting for 10%), of which 3
samples are positive for Chloramphenicol
(banned antibiotics), 1 sample contains
Chlotetracyline with an excess of 2.3 times
the allowable level. Samples with antibiotic
residues were collected from farm
households, in which 3 samples were taken

Ngudn: https://dantri.com.vn/suc-khoe/tphcm-
bao-dong-tinh-trang-du-khang-sinh-trong-san-
pham-dong-vat-20160531062734466.htm.
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10 Nghién ciru trao déi ® Research-Exchange of opinion

in a feeding trough, 1 sample was taken in a
food container. Four these household had
used as a concentrate feed mixed with corn
bran and rice bran.

+ The level of antibiotic residues in meat
products: Out of 40 samples analyzed, there
are 10 samples with antibiotic residues
(accounting for 25%)2°.

The results of the study showed that the use
of create lean substance, the abuse of
antibiotics in animal husbandry and
aquaculture is quite common. This has
caused serious economic and social
consequences. Residues of the prohibited
materials and antibiotics make food very
poor quality, affecting exports, losing
credibility in production and business,
especially with foreign partners. Prohibited
substances and antibiotic residues in food
directly affect consumers' health, causing
many diseases. It is time to have more
drastic measures to effectively prevent this
situation, ensure a clean agriculture,
contribute to ensuring consumers' rights,
improving the quality of life.

References:

1. Binh Minh, “Danger of lean creating
substance in pork”, Youth Knowlegde
online  newspaper, posted on
29/3/2016. Source: http://ttvn.vn/doi-
song/su-nguy-hiem-cua-chat-tao-nac-
trong-thit-lon-
82016293165511197.htm

2. Chi Linh, Flare up on using lean
substance in breeding, published on
September 2, 2015 in the online police
newspaper. Source:

29 g Phuong, Thuc trang ton du khang sinh,
chat kich thich sinh truéng c6 trong thit lon va
mdt sO giai phap san xuét thit lon dam bao vé
sinh an toan thyc pham trén dia ban tinh, ding
ngay 12/5/2016 trén Cong Théng tin dién tir
S¢ Khoa hoc va Cong nghé tinh Nghé An.

http://cand.com.vn/doi-song/Lai-bung-
phat-nan-dung-chat-tao-nac-trong-
chan-nuoi-364059/.

3. Dieu Thuy, “New quackery to put
Sabutamol-containing banned
substances  into  pig  farming”,
published on December 8, 2015, Online
Investment Newspaper. Source:
https://tinnhanhchungkhoan.vn/phap-
luat/thu-doan-moi-dua-chat-cam-co-
chat-sabutamol-vao-nuoi-lon-
137297.html.

4. Duy Tuyen, Many farms, breeding
households use banned substances
Salbutamol, posted in Dan Tri online.
Source: https://dantri.com.vn/suc-
khoe/nhieu-trang-trai-ho-chan-nuoi-
su-dung-chat-cam-salbutamol-
20160402180625248.htm.

5. Huong Thu, National Assembly
member: "Fighting against banned
substances in livestock as fighting
against drug crimes", published on
November 2, 2015, VNexpress
newspaper. Source:
https://vnexpress.net/thoi-su/dai-bieu-
quoc-hoi-dau-tranh-voi-chat-cam-
trong-chan-nuoi-nhu-toi-pham-ma-
tuy-3305585.html.

6. Khanh Vu, Status of using banned
substances in livestock: Must be
blocked from root, posted on December
25, 2015 on Lao Dong newspaper
online. Source: https://laodong.vn/xa-
hoi/tinh-trang-su-dung-chat-cam-
trong-chan-nuoi-phai-chan-bang-
duoc-tu-goc-409747.bld.

7. Kim Dung, Overuse of antibiotics in
livestock: Loi was inadequate,

Ngudn: http://ngheandost.gov.vn/nc-
khcn?thuc-trang-ton-du-khang-sinh-chat-kich-
thich-sinh-truong-co-trong-thit-lon-va-mot-so-
giai-phap-san-xuat-thit-lon-%C4%91am-bao-
ve-sinh-an-toan-thuc-pham-tre.



http://ngheandost.gov.vn/nc-khcn?thuc-trang-ton-du-khang-sinh-chat-kich-thich-sinh-truong-co-trong-thit-lon-va-mot-so-giai-phap-san-xuat-thit-lon-%C4%91am-bao-ve-sinh-an-toan-thuc-pham-tre
http://ngheandost.gov.vn/nc-khcn?thuc-trang-ton-du-khang-sinh-chat-kich-thich-sinh-truong-co-trong-thit-lon-va-mot-so-giai-phap-san-xuat-thit-lon-%C4%91am-bao-ve-sinh-an-toan-thuc-pham-tre
http://ngheandost.gov.vn/nc-khcn?thuc-trang-ton-du-khang-sinh-chat-kich-thich-sinh-truong-co-trong-thit-lon-va-mot-so-giai-phap-san-xuat-thit-lon-%C4%91am-bao-ve-sinh-an-toan-thuc-pham-tre
http://ngheandost.gov.vn/nc-khcn?thuc-trang-ton-du-khang-sinh-chat-kich-thich-sinh-truong-co-trong-thit-lon-va-mot-so-giai-phap-san-xuat-thit-lon-%C4%91am-bao-ve-sinh-an-toan-thuc-pham-tre
http://ngheandost.gov.vn/nc-khcn?thuc-trang-ton-du-khang-sinh-chat-kich-thich-sinh-truong-co-trong-thit-lon-va-mot-so-giai-phap-san-xuat-thit-lon-%C4%91am-bao-ve-sinh-an-toan-thuc-pham-tre

Nghién civu trao doi ® Research-Exchange of opinion

10.

11.

12.

published on February 28, 2017,
Online People's Army newspaper.
Source: http://www.qdnd.vn/xa-
hoi/cac-van-de/lam-dung-khang-sinh-
trong-chan-nuoi-loi-bat-cap-hai-
500738.

Le Phuong, Current situation of
antibiotic residues, growth stimulants
in pork and some solutions to produce
pork to ensure food hygiene and safety
in the province, published on May 12,
2016 on the Information Center of
Department of Science and Technology
of Nghe An province. Source:
http://ngheandost.gov.vn/nc-
khcn?thuc-trang-ton-du-khang-sinh-
chat-kich-thich-sinh-truong-co-trong-
thit-lon-va-mot- so-pha-phap-san-
xXuat-thit-lon-% C4% 91 am-bao-ve-
sinh-an-toan-thuc-pham-tre.

Le Van, Risks of lean creating
substance and ways to identify ”, posted
on 24/3/2016, Vietnamnet online news.
Source: https://vietnamnet.vn/vn/cong-
nghe/chat-tao-nac-salbutamol-trong-
thit-lon-nguy-hiem-the-nao-
295861.html.

Mai Anh, Crisis of antibiotic abuse in
livestock, published on September 30,
2018, Website of Vietham Farmers
Association. Source:
http://hoinongdan.org.vn/sitepages/ne
ws/37/72271/khung-hoang-do-lam-
dung-khang-sinh-trong-chan-nuoi.
Minh Phuc, Alarm on the use of banned
substances in livestock, published on
November 17, 2015 on Nhan Dan
Online Newspaper. Source:
http://nhandan.com.vn/bandoc/item/28
010302-bao-dong-ve-viec-su-dung-
chat-cam-trong-chan-nuoi.html.

Ngoc Anbh,
contaiminated seafood be consumed?”,
published on June 10, 2016, Life and
Law online. Source:
http://www.doisongphapluat.com/kinh-

“Where will chemical

13.

14.

15.

16.

17.

18.

11

doanh/thi-truong/thuy-san-nhiem-hoa-
chat-bi-tra-ve-se-tieu-thu-o-dau-
a148826.html.

Nguyen Duong, Many seafood
shipments were warned because of
antibiotic  residues, published on
December 28, 2016, Dan Tri Online
newspaper. Source:
https://dantri.com.vn/doi-song/nhieu-
lo-hang-thuy-san-bi-canh-bao-vi-ton-
du-hoa-chat-khang-sinh-
20170111110950962.htm.

Nguyen Duong, Status of antibiotic use
in livestock and aquaculture, published
on December 27, 2016, Dan Tri online.
Source:
https://dulich.dantri.com.vn/doi-
song/thuc-trang-su-dung-khang-sinh-
trong-chan-nuoi-va-nuoi-trong-thuy-
san-20170105125342416.htm.
Nguyen Huu Duc, “Lean creating
substance be harmful to human
health”, Laborer online newspaper,
posted on  13/8/2015.  Source:
https://nld.com.vn/suc-khoe/chat-tao-
nac-rat-hai-cho-nguoi-
20150813205419078.htm.

Nguyen Tuyen, In one month caught
nearly 40 cases of using banned
substances in livestock, published on
September 25, 2016, Dan Tri online
newspaper. Source:
https://dantri.com.vn/kinh-doanh/mot-
thang-bat-gan-40-vu-su-dung-chat-
cam-trong-chan-nuoi-2.

Nhat Linh, Many tricks to bring banned
substances into animal feed, posted on
December 9, 2015, Consumer Online
newspaper. Source:
http://tieudungplus.vn/usilk-city-duoc-
giai-cuu-them-mot-toa-nha-dang-dap-
chieu-8804.html.

Thanh Lam, Pigs died after 15 days
digesting cancer-causing lean creating
substance, humans digesting pork

die...gradually?”, posted on



12

19.

20.

21.

Nghién ciru trao déi ® Research-Exchange of opinion

24/3/2016, Investigator online news.
Source: http://thanhtra.com.vn/xa-
hoi/doi-song/lon-chet-sau-15-ngay-an-
chat-tao-nac-gay-ung-thu-nguoi-an-
thit-lon-chet-mon_t57¢1159n101549.
Thao Nguyen, Alarming the use of
banned substances in livestock,
published on September 1, 2015, Dan
Tri  Online  Newspaper. Source:
https://dantri.com.vn/kinh-doanh/bao-
dong-van-nan-su-dung-chat-cam-
trong-chan-nuoi-
20150901090325249.htm.

Food and Agriculture Organization of
the United Nations (FAQO), Together
and determined to control the risk of
drug resistance, published on August 2,
2017 on the Website of Food and
Agriculture Organizationn of the
United Nations. Source:
http://www.fao.org/vietnam/news/detai
I/vn/c/1027681/.

Trung Kien, Solution to remove banned
substances in livestock, published on
November 10, 2016, Dan Tri Online
newspaper. Source:
https://dantri.com.vn/kinh-doanh/giai-
phap-nao-loai-bo-chat-cam-trong-
chan-nuoi-20161110073449008.htm.

22.

23.

24,

VTV4 imformation center, “Caught
numberous  business using lean
creating substance in replacement of
Sabultamol”, broadcasted on
14/10/2016. Source:
https://vtv.vn/chuyen-dong-24h/phat-
hien-nhieu-dn-su-dung-chat-tao-nac-
moi-thay-the-salbutamol-
20161014202200197.htm.

Van Nhi, Using antibiotics in animal
husbandry: Harmful in many aspects,
posted on August 25, 2017 on the
Online Rural Economy newspaper.
Source:
http://kinhtenongthon.vn/dung-khang-
sinh-trong-chan-nuoi-hai-nhieu-mat-
post1817.html.

Van Son, Ho Chi Minh City: Alarming
the status of antibiotic residues in
animal products, published on May 31,
2016 in Dan Tri online newspaper.
Source: https://dantri.com.vn/suc-
khoe/tphcm-bao-dong-tinh-trang-du-
khang-sinh-trong-san-pham-dong-vat-
20160531062734466.htm.

Author Address: Faculty of Law, Hanoi Open
University
Email: huutrangstran@hou.edu.vn
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PHATWH A®HAMANRONG
VA NUOI TROMGETHNXMSAN

THUC TRANG VI
CHAN NUOI

Trin Hivu Trang*
Trdn Thi Hanh

Ngay toa soan nhan duoc bai bao: 6/7/2018
Ngay nhan két qua phan bién danh gia: 6/01/2019
Ngay bai bao dugc duyét dang: 28/01/2019

Tém tit: Tinh trang vi pham an toan thire phdm trong chudi cung ieng san pham thue
phcfm twoi sdng da va dang co dién biét rat phute tap, dac biét la tinh trang vi pham trong viéc
sir dung chdt cam va tinh trang lam dung khéng sinh trong chdn nuéi va nudi trong thiy san.
Bai viét nay phdn tich lam ro thuc trang vi pham quy dinh sur dung chdt cam va tinh trang lam
dung khéng sinh trong chdn nudi va nudi trong thity san va nhitng hdu qud ciia né déi véi sic
khoe nguoi tiéu dung. Pdy la nhitng canh bado giup cho viéc danh gia dung thyc trang vi pham
an toan thwc pham ciing nhie la cin civ dé cé thé lam ré nhitng nguyén nhan cia thuc trang

nay, tir dé c6 nhitng gidi phdp hitu hiéu nham sém gidi quyét tinh trang nay, bdo dam an toan

cho suc khoe cua nguoi tiéu dung.

Tir khéa: Thuc trang, vi pham, an toan thue pham, chdn nudi, nudi trong thity san, ton duw khang

sinh, chat tao nac.

1. Thwc trang
nac trong chan

1.1. Anh hwong cua chit tao nac
doi vdi sikc khée ngwoi tiéu diing

Salbutamol,Clenbuterol,Ractopami
n 1a cac hoa chat duge tong hop thudc nhém
chi van bé ta (c6 tac dung kich thich thy thé
bé ta 1am giéin co tron phé quan), do d6 cac
chat nay duoc str dung dé ché thudc lam
gidn phé quan, tri hen suyén. Hién nay,
Clenbuterol, Ractopamin da bi cAm su
dung, chi c6 Salbutamol van dugc sir dung

* Khoa Luat, Truong Dai hoc M& Ha Noi

nuoi

va hién van duoc By Y té cap phép.! Chinh
vi Iy do nay, nhiéu don vi trong nude da tim
cach nhap khau Salbutamol vé véi Iy do lam
thudc chira bénh nhung thuc chat lai ban ra
ngoai dé 1am chét tao nac cho lon. Ca ba
chat néi trén déu 1a hoa chét c6 kha nang ton
du 1au trong co thé dong vat ngay ca khi da
ché bién, khong bi may khi ché bién ¢ nhiét
dd cao nhu chién, nuéng.? Viéc tiéu thu
cac san pham c6 ba chat trén déu co tac
dung phu c6 hai nghi€ém trong, nhu gay hoi
chuing ngd doc ca cho lon va ca cho nguoi

1 Nguyén Hitu f?t’rc, Chét “tao nac” rat hai cho nguoi!, Bao Nguoi lao dong, online, dang ngay
13/8/2015. Nguon: https://nld.com.vn/suc-khoe/chat-tao-nac-rat-hai-cho-nguoi-

20150813205419078.htm.

2 Binh Minh, Su nguy hiém cua “chit tao nac” trong thit lon, Bao dién t tri thire tré, ddng ngay
29/3/2016. Nguon: http://ttvn.vn/doi-song/su-nguy-hiem-cua-chat-tao-nac-trong-thit-lon-

82016293165511197.htm.
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an thit lon chira cht tao nac, vdi cac biéu
hién: tim dap nhanh, ting hoac ha huyét ap,
run tay chan, dau co, budn ndn, 6i, rdi loan
tiéu hoa, gay nhiém trung ho hép... Hién
nay, ca 3 chét tao nac nay déu bi cAm dung
dé tron vao thic an cho gia suc, gia cam.®
Theo PGS. TS Nguyén Duy Thinh, Vién
Cong nghé Sinh hoc - Coéng nghé thuc
phém, Pai hoc Bach Khoa Ha Noi, chét
Salbutamol d4 bj T6 chitc Nong luong Thé
giéi (FAO) va T6 chuc Y té Thé gisi
(WHO) cam sir dung trong nhiéu niam nay.
Nguoi chin nudi thudng pha chit nay voi
thtrc an cho lgn trong khoang 15 ngay. Sau
khi st dung khoang nura thang, ngudi chan
nudi phai cho lon xuit chudng vi néu khong
chung sé& thodi hoa, hodc c6 thé chét. Do vay
nguy co ton du Salbutamol trong thit lon
nudi theo kiéu nay 1a rat cao. Khi ngudi tiéu
dung an phai thit lon co chét tao nac, sau
mot thoi gian tich lily trong co thé, nguoi d6
c6 thé c6 nhitng cam giac nhu nhirc du, run
tay chan, budn nodn, nhip tim nhanh, lam
tang hodc ha huyét ap, réi loan tiéu hoa. P6
1a do chét tao nac chu yéu gay doc cho noi
tang bén trong co thé, nhu tim, gan... Trong
khi tich liiy chat nay dén mot chimg muc
nhat dinh nao d6 thi co thé s& giy ra ung
thu.*

1.2. Thuc trang vi pham swr dung
chit tao nac trong chan nuoi

3 Nguyén Hiru Dire, Chit “tao nac” rat hai cho
nguoi!, Bao Nguoi lao dong, online, ddng ngay
13/8/2015. Nguén: https:/nld.com.vn/suc-
khoe/chat-tao-nac-rat-hai-cho-nguoi-
20150813205419078.htm.

4 Thanh Lam, Lon chét sau 15 ngay an chét tao
nac gy ung thu, ngudi an thit lon ... chét
mon?, dang ngay 24/3/2016 trén bao Thanh tra
online. Nguon: http://thanhtra.com.vn/xa-
hoi/doi-song/lon-chet-sau-15-ngay-an-chat-
tao-nac-gay-ung-thu-nguoi-an-thit-lon-chet-
mon_t57¢1159n101549.

Theo s liéu cia Bo Cong an, trong
nam 2015 da c6 trén 20 doanh nghiép tham
gia nhap khau 9.140kg Salbutamol vé Viét
Nam. Tuy nhién, trong 6 tin da duoc ban ra
thi truong, chi cé 10kg dugc st dung ding
quy dinh (chiém ty 1& 0,166%). Phan 16n
lwong thudc nhap vé duoc ban ra ngoai cho
chin nuoi lam chét tao nac cho lon.> Gén
day, cac co quan chttc nang con phat hi¢n
cac co sé chin nudi cling ding mot chat tao
nac khic c6 tén Systeamine, xuét xi tir Thai
Lan va Trung Qudc. Tuong tu nhu
Salbutamol, chit nay c6 tic dung lam vat
nudi ting trudng nhanh va chét nay ciing bi
cAm san xuat, st dung, budn ban. Chét tao
nac Systeamine dugc cdc doanh nghiép tai
nhiéu dia phuong, nhu thanh phd HO Chi
Minh, Thai Binh, Hai Duong, Hung Yén,
Ha Nam st dung trong thirc an trong chan
nudi. Kiém tra Céng ty TNHH MTV Cong
nghé d6i méi, co dia chi tai 39 Tran Qudc
Hoan, phuong 4, quan Tan Binh, thanh phé
Ho6 Chi Minh, co quan chirc ning phat hién
trong kho cta doanh nghiép nay c6 160 tan
thirc dn chdn nudi, khi xét nghiém c6 chtra
chét Systeamine. Theo 101 khai, trude do,
Doanh nghiép nay da kip dua ra thi truong
trén 100 tan thirc &n chan nudi c6 chira chét
tao nac Systeamine. °

Thong ké ctia Trung tim chinh sach
va chién lugce néng nghiép, nong thon mién

5 Lé Van, Hiém hoa cua chét tao nac thit lon va
cach nhan biét, dang ngay 24/3/2016 trén bao
Vietnamnet online. Nguon:
https://viethamnet.vn/vn/cong-nghe/chat-tao-
nac-salbutamol-trong-thit-lon-nguy-hiem-the-
nao-295861.html.

6 Trung tAm tin tirc VTV24, Phat hién nhiéu
DN str dung chét tao nac méi thay thé
Salbutamol, phat ngay 14/10/2016. Nguon:
https://vtv.vn/chuyen-dong-24h/phat-hien-
nhieu-dn-su-dung-chat-tao-nac-moi-thay-the-
salbutamol-20161014202200197.htm.
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Nam cho thay, san pham thit gia suc, gia
cam vi pham chi ti€u sinh vat st dung chét
cAm vuot ngudng an toan dén 15.,4%,

c6 nhiing co s& chan nuoi st dung
chit cAm, chit tao nac cao gép 4 1an.”

B4o c4o cia Chi cuc thi y thanh phd
H6 Chi Minh, nira du ndm 2015, Chi cyc
dd 14y 227 mau nudc tiéu tai cac dan lon giét
mo cia 51 16, phat hién 31 méu (chiém ty 18
60,78% mau kiém tra) duwong tinh
Salbutamol v6i ham luong rat cao, tir
80ppb-1.300ppb, trong khi d6, mirc khuyén
cdo ¢ ngudng an toan cho stc khde con
nguoi la 2ppb. Trong 7 16 trén, 4 16 co
ngudn gdc tir Dong Nai, 2 16 cua Tién Giang
va 116 cua Long An. Chi cyc Tha y tinh
Pong Nai ciing da tién hanh kiém tra 44
trang trai trong gan 2.000 trang trai trén dia
ban, phat hién dén 14 trang trai (chu yéu tai
cac huyén Vinh Cuu, Trang Bom, TP Bién
Hoa) c6 lon duong tinh véi Salbutamol
(chiém ty 1€ 31,82% ) trang trai dugc kiém
tra).8

Tai Tién Giang, Thanh tra lién
nganh phdi hop vé6i thanh tra tinh tién hanh
kiém tra 38 mau nudc tiéu thi 25 mau duong
tinh v&i Salbutamol (chiém ty 1& 65,79%).
Tai Bén Tre, Poan kiém tra 16 miu nuéc
tiéu va 4 mau thic dn bo sung & Bén Tre thi

7 Trung Kién, Giai phap nao loai bo chit cAm
trong chan nuodi, dang ngay 10/11/2016 trén
bao Dan tri Online. Nguon:
https://dantri.com.vn/kinh-doanh/giai-phap-
nao-loai-bo-chat-cam-trong-chan-nuoi-
20161110073449008.htm.

8 Chi Linh, Lai bung phat nan dung chit tao
nac trong chan nuoi, dang ngay 02/9/2015 trén
bao Cong an nhan dan online. Nguon:
http://cand.com.vn/doi-song/Lai-bung-phat-
nan-dung-chat-tao-nac-trong-chan-nuoi-
364059/.

® Thao Nguyén, Béo dong van nan sir dung
chét cAm trong chin nudi, ding ngay
01/9/2015 trén Bao Dan tri Online. Nguon:

phat hién 4 mau duong tinh. Tai Tay Ninh,
Poan phat hién 2 mau duong tinh véi
Salbutamol.®

Tai Vinh Long, Chi cuc Thu y cling
phat hién 1 san pham thic an chan nudi c6
chit cdm Salbutamol v&i ham luong rit cao,
to1 3.160 ppb, so voi mic cho phép 1a 50
ppp. San pham nay do Cong ty Cuong Phat
dit hang Coéng ty Bic Au My ¢ Long
Thanh, Péng Nai.'°

Tai Dong Nai, Béo cdo cua Cyc Hai
quan D@)ng Nai vé hoat dong kiém tra, kiém
so4t cac mit hang chat cam str dung trong
chin nuéi, ché bién thuc phém, phan bon,
thudc bao vé thuc vat, thu y va thirc an chan
nudi gia cho thay, chi trong thang 8/2016,
luc lugng chirc nang tinh Pong Nai da phat
hién 40 vu st dung chit cAm trong chan
nuoi, trong d6 canh cao hai truong hop va
da xu phat 38 vu véi s6 tién phat hon 2,3 ty
dong.

Tai Thanh Héa, trong thang 3/2016,
Poan kiém tra lién nganh gém: S Nong
nghiép va Phat trién nong thon, S& Cong
thwong, Cong an tinh Thanh Hoa da tién
hanh thanh, kiém tra 70 trang trai, gia trai,
ho chan nuoi lon, bo thit trén dia ban 12/27
huyén trong diém vé chin nuéi la: Huyén
Nong Céng, Hau Loc, Nga Son, Hoéng

https://dantri.com.vn/kinh-doanh/bao-dong-
van-nan-su-dung-chat-cam-trong-chan-nuoi-
20150901090325249.htm.

10 Trung Kién, Giai phap nao loai bo chat cam
trong chan nudi, dang ngay 10/11/2016 trén
béo Dan tri Online. Nguon:
https://dantri.com.vn/kinh-doanh/giai-phap-
nao-loai-bo-chat-cam-trong-chan-nuoi-
20161110073449008.htm.

11 Nguyén Tuyén, Mot thang bét gan 40 vu st
dung chat cAm trong chin nudi, ding ngay
25/9/2016 trén bao Dan tri online. Nguon:
https://dantri.com.vn/kinh-doanh/mot-thang-
bat-gan-40-vu-su-dung-chat-cam-trong-chan-
nuoi-20160925122504061.htm.
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Hoéa, Triéu Son, Thiéu Hoa, Bong Son,Yén
Pinh, Vinh Loc, Tho Xuan, Thach Thanh va
huyén Ha Trung. Poan kiém tra da lay 160
mau nudc tiéu kiém tra bang phuong phap
test Kit thir nhanh. Trong d6 c¢6 5 mau nudc
tiéu tai 3 co so chin nudi 13 ho ong Truong
Van DPinh (x& Thi¢u Pht, huyén Thiu
Hoa), ho ong Lé Van Nam (xa Vinh Hung,
huyén Vinh Loc), trang trai cua ong bd Vin
Dai (x4 Xuan Hoa, huyén Tho Xuan) c6 két
qua duong tinh véi chit cdm Salbutamol,
chiém ty 1& 3,1% s6 mau va 4,3% sb co so
duoc kiém tra. Cac miu vi pham déu c6 ham
luong dinh lugng chat cAm Salbutamol vuot
qua ngudng toi da cho phép.*?

Trén dia ban ca nudc, qua hon mot
thang phdi hop ra quan nam 2015 da phat
hién 40 co s& kinh doanh, st dung thirc an
chan nudi voi trén 100 ma san pham c6 dau
hiéu nghi van vi pham, qua d6 xir Iy 18 cong
ty ¢6 hanh vi vi pham, xtt phat hanh chinh
voi s tién trén 2.6 ti d@)ng. Pac biét vu 5
thuong 1ai nhap heo cho cic co so giét md
tai thi xa Di An, Binh Duong c6 chét tao nac
salbutamol vugt mirc cho phép téi 171 1an.
Trong dot thanh tra tai 13 co s& san xuat
kinh doanh thirc an chan nuo6i tai cac tinh
Hai Duong, Hung Yén, Bic Giang, Bic
Ninh va Ha Noi, luc luong chiic nang phat
hién mot sé cong ty s dung chét tao nac

12 Duy Tuyén, Nhiéu trang trai, hd chin nubi
sir dung chat cdm Salbutamol, ding trén bao
Dan tri online. Ngudn:
https://dantri.com.vn/suc-khoe/nhieu-trang-
trai-ho-chan-nuoi-su-dung-chat-cam-
salbutamol-20160402180625248.htm.

13 Khanh Vi, Tinh trang sir dung chat cim
trong chan nudi: Phai chan br:ing duoc tur géc,
dang ngay 25/12/2015 trén bao Lao Pong
online. Nguon: https:/laodong.vn/xa-hoi/tinh-
trang-su-dung-chat-cam-trong-chan-nuoi-phai-
chan-bang-duoc-tu-goc-409747.bld.

salbutamol va chit tao mau coéng nghiép
(auramine).™
Kiém tra an toan thyc pham trong 9 thang
dau nam 2015, co quan chirc ning di phat
hién 16% mau thit c6 chit tao nac
Salbutamol doc hai; 7,6% mau thit du lugng
6 chét khéang sinh vuot chuin; 10,3% mau
rau c¢6 du lugng bao v¢ thuc vat vuot gioi
han cho phép.** Béo céo tong hop cia Cuc
Chin nudi, B6 Nong nghiép va Phat trién
nong thon ngay 10/11/2015, cho thay:
Trong 10 thang ddu ndm 2015 tai 22 tinh,
thanh phd, khi kiém tra cic co s& san xut,
kinh doanh thirc dn chian nuéi, co s& chan
nudi lon thit, co sé giét md, da phat hién
mot mau thire an, 135 miu nude tiéu duong
tinh v&i chat Salbutamol. Nong do chat
Salbutamol trong cac mau nudc tiéu rat cao
(cao nhét tinh theo chi s6 chuyén nganh 1a
665ppb). Cac vi pham nay tap trung & céc
tinh Pong Nai, An Giang, Tién Giang, Tay
Ninh... Béo c4o ctia Cuc Chan nuéi khang
dinh: “Ttr nam 2014 dén nay, vin dé st
dung chit cAm trong chin nudi c6 ddu hiéu
quay tr¢ lai va cang gia tang & mtrc d¢ dang
béo dong, nhat 1a voi nhom chat Salbutamol
trong chin nuéi lon.™

Thuc trang trén cho thiy, viéc s
dung cac chit cam trong chin nudi di va
dang trd nén rat pho bién. Tinh trang nay

 Huong Thu, Pai biéu Qubc hoi: “Pau tranh
v6i chit cAm trong chin nudi nhu toi pham ma
tuy”, dang ngay 02/11/2015 trén bao
VNexpress. Ngudn: https://vnexpress.net/thoi-
su/dai-bieu-quoc-hoi-dau-tranh-voi-chat-cam-
trong-chan-nuoi-nhu-toi-pham-ma-tuy-
3305585.html.

15 Minh Phuc, Bao dong vé viéc st dung chét
c4m trong chan nudi, ding ngay 17/11/2015
trén Bao Nhan Dan Online. Ngudn:
http://nhandan.com.vn/bandoc/item/28010302-
bao-dong-ve-viec-su-dung-chat-cam-trong-
chan-nuoi.html.
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https://vnexpress.net/thoi-su/dai-bieu-quoc-hoi-dau-tranh-voi-chat-cam-trong-chan-nuoi-nhu-toi-pham-ma-tuy-3305585.html
https://vnexpress.net/thoi-su/dai-bieu-quoc-hoi-dau-tranh-voi-chat-cam-trong-chan-nuoi-nhu-toi-pham-ma-tuy-3305585.html
https://vnexpress.net/thoi-su/dai-bieu-quoc-hoi-dau-tranh-voi-chat-cam-trong-chan-nuoi-nhu-toi-pham-ma-tuy-3305585.html
https://vnexpress.net/thoi-su/dai-bieu-quoc-hoi-dau-tranh-voi-chat-cam-trong-chan-nuoi-nhu-toi-pham-ma-tuy-3305585.html
http://nhandan.com.vn/bandoc/item/28010302-bao-dong-ve-viec-su-dung-chat-cam-trong-chan-nuoi.html
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xay ra ¢ hau hét cac dia phuong di va dang
gdy ra nhiing tac dong rat xdu dén sirc khoe
nguoi tiéu dung.

1.3. Cac thu doan vi pham sir dung
chit tao nac trong chin nudi

Thu doan dau tién ma cac co s& san
xudt thirc dn chan nudi sir dung dé ddi phod
véi luc lwong chirc nang 1a d6 16i cho doanh
nghiép khac. Dién hinh 13 trudng hop vi
pham ctia Cong ty TNHH San xuét thuong
mai — Dich vu Dai Hé)ng Phat voi 16 hang
thire dn hdn hop chin nudi ma sb 6066 cd
chtra chit cAm Salbutamol, véi ham luong
2006,7ug/kg. Giam déc Cong ty Nguyén
Minh Péc cho rang: “Cong ty méi hoat
dong vé linh vyc thire an chin nuoi, quy md
con nho, hién chua c6 nha may san xuat va
dang ky hop dong san xuit véi Cong ty
TNHH DTH tai khu cong nghi¢p Van
Tuong, ¢ huyén Tién Du, tinh Bic Ninh.
Ngoai san xuat gia cong cho chung t6i, cong
ty 6 con gia cong cho nhiéu cong ty khac,
cho nén c6 thé 1y nhiém chéo chit cam.®

Thu doan tiép theo 1a loi dung mot
sO tinh dang con kho khian vé dia hinh giao
thong; cac dia phuong chua c6 hé thong
chuyén nganh chin nudi hoan chinh, phai
16ng ghép quan 1y chian nuéi véi trong trot,
v6i cong tac thu vy, khuyén ndng; hodc lgi
dung tinh trang thiéu can bo kiém tra giam
sat & mot s6 dia phuong, dé tuy tién str dung
chat cAm trong chin nudi, gy nhiéu hau
qua x4u, nhiéu burc xuc trong du ludn xa hoi.
Mic du Quyét dinh sd 54/2002/QP-
BNNPTNT, ngay 20-6-2002 cua B truong
Bo Nong nghiép va Phat trién nong thon da
xac dinh: “Cuc khuyén nong, s& Noéng
nghiép va Phat trién nong thon cac tinh,

16 Minh Phuc, ngu(f)n da dan.
" Minh Phuc, nguon da dan.
18 Minh Phtic, nguon da dan.

thanh phé, theo chuc nang nhiém vu co
trach nhiém hudéng din, giam sat, kiém tra
cac doanh nghiép, c4 nhan san xuit, kinh
doanh thirc an chan nuo6i”. Tuy nhién, trén
thuc té nhiéu don vi, dia phuong chua phat
huy cao d¢ tinh than trach nhiém trong kiém
tra, giam sat. Bén canh d6, mot s6 doanh
nghi¢p, ho ca thé vi dong co loi nhuéan,
khong nhén thire ro tac hai sir dung chit cAm
s& gay anh huong truc tiép dén stc khoe
cong dong. Pay 1a nguyén nhan chinh lam
cho viéc st dung chit cAm c6 nhiéu dién
bién phirc tap, gia ting, kho kiém soat.'’
Thu doan tiép theo ma nhiéu doanh
nghiép san xuat thic an chin nudi st dung
1a thuong xuyén thay d6i dia diém san xuat,
giy kho khin cho cong tac kiém tra, giam
sat hoat dong san xuét, kinh doanh thirc dn
chan nudi. Mot s6 doanh nghiép sin sang
dong clra co sO ndy, md tiép co sé khac. Do
viéc ding ky thanh 1ap doanh nghiép kha dé
dang nén khi bi phat hién va xir Iy vé hanh
vi str dung chit cAm trong san xuét thirc an
chan nudi, nhiéu co s& sin sang huy bo
thuwong hiéu cii dé thanh 1ap cong ty méi véi
thuong hiéu méi va tiép tuc hanh vi vi
pham.!®
Mot thu doan ciling duogc nhiéu doanh
nghi¢p st dung 1a nang gid mua lon co str
dung chét tao nac. Pién hinh ¢ Hoai Dic,
Ba Vi, Ha Noi néu lon nu6i khong co chét
tao nac gia mua chi la 47- 48, néu co st
dung chét tao nac thi duoc mua voi gia 49-
50, cao hon 2- 3 gid. Thu doan nay da lam
cho nén nhiéu ngudi chan nudi vi 1gi nhuan
nén van cb tinh sir dung chat cAm trong chin
nudi, ké ca khi da ki cam két khong st dung

chat cam.®®

* Digu Thuy, Thi doan méi dwa chét cim co
chat Sabutamol vao nudi lon, dang ngay
08/12/2015 trén Bao Pau tu Ching khoan
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Cung véi cac thu doan néu trén, gén day,
céc co sO san xuat thirc dn chin nudi da st
dung thu doan m&i dé thuc hién hanh vi vi
pham. Cac doanh nghiép khéng truc tiép
dwa chit cAm vao thirc an chin nudi ma dua
qua khéu trung gian dé ngudi chin nudi tu
tron vao thirc an chin nudi. Mot sb co s&
kinh doanh thirc dn chan nu6i da thuc hién
hinh thtrc khuyén mai chit cAm dudi hinh
thirc quang céo 1a “men vi sinh”, “thudc ty
giun san”, “vitamin”, “khoang chat” dé phat
kém thurc an chdn nuoi cho céc chu trang
trai.?! Dién hinh 1a mot dai 1y thirc an chan
nudi di chuyén cho trang trai cia Ong
Nguyén Van Quy tai Thanh Tan, Sai Son,
Quéc Oai, Ha N¢i 20 bao cam. Sang hom
sau, dai 1y lai chuyén tiép cho trang trai mot
g06i bot mau tring néi 1 “Men tiéu hoa” cd
trong lugng 0,7 kg. Co quan chuc nang
kiém tra thi day chinh la chit tao nac
Salbutamol véi ham lugng 4.845ppb, cao
gip gan 100 1an ngudng cho phép.?

2. Thwc trang st
trong chan nudi va
2. 1. Tac hai

khang sinhkhéngd tng tr ong
Tinh trang lam dung khang sinh cua nguoi
chan nudi di va dang trd thanh van dé nhtic

Online. Nguon:
https://tinnhanhchungkhoan.vn/phap-luat/thu-
doan-moi-dua-chat-cam-co-chat-sabutamol-
vao-nuoi-lon-137297.html.

21 Khanh Vi, Tinh trang sit dung chit cAm
trong chin nudi: Phai chin bang dugc tir gbc,
dang ngay 25/12/2015 trén béo Lao Dong
online. Ngudn: https://laodong.vn/xa-hoi/tinh-
trang-su-dung-chat-cam-trong-chan-nuoi-phai-
chan-bang-duoc-tu-goc-409747.bld.

22 Nhat Linh, Nhiéu tht doan m&i dua cht
cAm vao thuc an chin nubi, dang ngay
09/12/2015, trén bao Tiéu Dung Online.
Nguén: http://tieudungplus.vn/usilk-city-duoc-
giai-cuu-them-mot-toa-nha-dang-dap-chieu-
8804.html.

nhdi & Viét Nam hién nay. Luong ton du
khang sinh c6 trong thuc pham khong chi
anh huong dén vat nudi ma con gay nguy
hai dén strc khoe con nguoi khi tiéu thu thue
phém. Nhiing tac hai cua viéc ti€u thy san
pham co6 ton du khang sinh 13 tinh trang
khang thudc khang sinh va nhimg tic dong
x4u dén strc khoe nguoi tiéu dung.
* Tinh trang khdng thuéc khdng sinh ¢
nguoi tiéu dung
Theo thong ké ctia nganh nong nghiép thi co
dén 75% khang sinh trong chin nudi dugc
nhap khau tir Trung Qudc, nhung khong
duoc quan 1y chat ché trong tiéu thu. Do do,
c¢6 tinh trang nhiéu loai khang sinh cim
hodc han ché st dung van dugc nhap khau
va budn ban tu do. Tinh trang khang thudc
Khang sinh dang trd thanh van dé quan ngai
hang dau caa T6 chuc Y té thé gigi (WHO),
trong do Viét Nam duoc Xép vao “mot
trong nhitng nudc co ty 1¢ khang khang sinh
cao nhit trén thé gi¢i”.*® Khang khang
csinhndang de Hoa dérgsucsklioqva sinh ké

N wih ingudti dad Viéy Nam, hididpa tishZén
c U a vimgici@ k¢ thoaglsan xdatnAng nghiép va
¢ htirepham ciify nhu moi trudng.?*  Viée st

dung rong rai khang sinh trong chan nudi va
nudi trong thily san & Viét Nam lam gia ting

28 Mai Anh, Khting hoang do lam dung khéang
sinh trong chan nudi, dang ngay 30/9/2018 trén
Cong dién tir cia Hoi Nong dan Viét Nam.
Ngudn:
http://hoinongdan.org.vn/sitepages/news/37/72
271/khung-hoang-do-lam-dung-khang-sinh-
trong-chan-nuoi.

24 T4 chire Nong nghiép va Luong thuc cua
Lién Hop Quéc (FAO), Cing nhau va quyét
tam dé kiém soat nguy co khang thudc, dang
ngay 02/8/2017 trén cong thong tin dién tir ciia
Food and Agriculture Organizationn of the
United Nations. Ngudn:
http://www.fao.org/vietham/news/detail/vn/c/1
027681/.
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http://www.fao.org/vietnam/news/detail/vn/c/1027681/
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sur hién dién cua cac vi khuan khang thudc
trong gia stc, gia cam, thity san va san pham
dong vat.?®

Khao sat cia Cuc Thu y, B6 Nong nghiép
va Phat trién noéng thon ddi véi 208 trang
trai chin nudi gia cAm & Tién Giang cho
thidy, muc sir dung khang sinh rit cao.
Luong khang sinh trén gia cam & day cao
gip 6 1an so v6i mirc ghi nhan dugc & mot
s6 nuéc chau Au. Trong d6, 84% khang
sinh dugc s dung voi muc dich phong
bénh. Viéc s dung thirc an chan nudi co
tron san thude khang sinh ciing chiém ty 1¢
cao. Trong mdi chu ky chan nuéi, 72% sb
trang trai déu st dung it nhat mot loai khang
sinh dé phong bénh va tri bénh hodc kich
thich tang truong. Trong nganh chan nuoi
heo, khang sinh cling bi lam dung khi ghi
nhan c6 286,6mg hoat chit khang sinh/kg
lon hoi. Cac nghién ctru gin day vé vi khuan
khang thudc trén dong vat va san pham
dong vat cling da dugc thuc hi¢én trén 202
chung Campylobacter spp. phan lap tir 343
trang trai chin nudi heo va gia cam ¢ Pong
bang song Ctru Long di ghi nhan ty 1¢
khang thuéc nhu sau: 100% khang
Erythromycin; 99% khang
Sulfamethoxazole — Trimethoprim; 92%
khang Nalidixic acid va Ofloxacin va
20,8% khang Ciprofloxacin. Ngoai ra, trong
50 895 chiing Escherichiacoli phan lap duoc
tir 208 trang trai chin nudi gia cam quy mo
nho ¢ Pong bang song Ciru long ciing cho
thay, ty 1& khang Gentamicin l1a 20%, khéang

% Van Nhi, Dung khéang sinh trong chin nudi:
Hai nhleu mat, dang ngay 25/8/2017 trén bao
Kinh té Néong thon online. Ngudn:
http://kinhtenongthon.vn/dung-khang-sinh-
trong-chan-nuoi-hai-nhieu-mat-post1817.html.
26 Van Nhi, Dung khang sinh trong chan nudi:
Hai nhleu mat, dang ngay 25/8/2017 trén bao
Kinh té Nong thon online. Ngudn:

Ciprofloxacin 1a 32,5%. Ciing theo két qua
khao sat, khang khang sinh cta vi khuan
Salmonella spp. dugc phan 1ap tir 318 mau
thit heo, ga tur cac cho ban I¢ mién Béc cho
thdy, vi khuan nay khang Tetracyline 1a
58,5%; Sulphonamides 58,1%;
Streptomycin 47,3%; Ampicillin la 39,8%,
Chloramphen-icol 37,3%; Trimethoprim
34,0% va Nalidixic acid 27,8%. Két qua
nghién cuu khang khang sinh trén thuc
pham thity san ciing cho thdy c6 18% ching
Escherichiacoli phan lap dugc tir 60 mau
t6m tir mot chg & thanh phd Nha Trang tinh
Khéanh Hoa c6 enzyme ESBL, 55% chung
nay khang vé6i nhiéu loai thudc.?®

* Nhitng tic dong tiéu cwc dén sirc khée
nguoi tiéu dung

Viéc str dung khang sinh tran lan da va dang
gdy ra nhitng nguy hai 16n cho strc khoe
cong dong. PGS. TS. Vii Dinh Tén, Trudng
khoa Chéan nu6i, Hoc vién Nong nghi¢p
Viét Nam khéng dinh, viéc khang khang
sinh ctia vi khuan khong chi gy tac hai truc
tiép t6i vat nudi ma bang nhiéu con duong
khac nhau nhu sy tiép xtic ctia ngudi chin
nudi, giét mo; chat thai phat tan ra moi
truong da xam nhép vao co thé con ngudi.
bac biét, khong it hd chan nudi, cac trang
trai, khong doi vat nudi dao thai hét khang
sinh d4 xuét ban, tao ra nhiing ton du khang
sinh trong thuc pham rat 16n. Nguoi dan an
thuc pham mdi ngay ciing 14 in ca khang
sinh, lau dan din dén tinh trang co thé

khang thudc khang sinh ma khong biét. 2’

http://kinhtenongthon.vn/dung-khang-sinh-
trong-chan-nuoi-hai-nhieu-mat-post1817.html.
2" Kim Dung, Lam dung khéng sinh trong chan
nudi: Loi bat cap hai, dang ngay 28/02/2017
trén bao Quan doi nhan dan Online. Ngudn:
http://www.gdnd.vn/xa-hoi/cac-van-de/lam-
dung-khang-sinh-trong-chan-nuoi-loi-bat-cap-
hai-500738.
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Bing mit thuong khong thé nhan biét duoc
thit lon c¢6 ton du khang sinh hay khéng,
diéu nay an chira rat nhiéu nguy co, hiém
hoa cho strc khoe ctia nguoi tiéu dung.
Ton du khang sinh trong thuc pham, tuy
tung loai, s€ gay hai tuc khéc, nhu dj ung
d6i v6i nguoi nhay cam khang sinh. Tiép
theo, khi ton du khang sinh tao ra thé vi
khuén khang thudc s& gay kho khin trong
cong tac diéu tri nhiém khuén, lam giam sy
dap tmg mién dich cua co thé. Mot sb loai
khéng sinh nhu: Dexametazon, tetracyclin
¢6 tac dung ting trong, néu con ngudi in
phai s& ting hién tugng dong tinh luyén 4i,
gdy ung thu hodc cac bénh nghiém trong
khéc cho gan, than kinh, hé tiéu hoa, tim va
c¢6 kha ning giy dot bién.?®

2.2. Tinh trang vi pham s dung
khdng sinh trong

Theo Cuc Thay, Bo Néng nghiép va
Phat trién ndng thon, hién nay dang c6 tinh
trang nguoi dan lam dung thudc khéang sinh
dé dung trong chin nudi va nudi trong thuy
san, dan dén nhitng tac hai rat 16n cho chinh
nén san xuat ndng nghiép va sic khoe cua
con nguoi. Thuc trang chan nudi va nuoi
trdng thuy san dang cho thay nhitng vi pham
pho bién sau day:
* Lam dung s dung khang sinh trong
chén nuéi va nuéi trong thiy san

Nam 2015, Bo Nong nghiép va Phat
trién nong thon da chi dao Cuc Thii y khao
sat thuc trang sir dung khang sinh trong nudi
trong thity san tai mot s tinh trong diém vé
nuoi tdm: Soc Trang va Bac Liéu (256 co s¢
nudi tom va nudi ca Tra), Bén Tre, Pong
Thép va An Giang (216 co s nudi ca Tra),

8 Kim Dung, Lam dung khéang sinh trong chéin
nudi: Loi bat cap hai, ding ngay 28/02/2017
trén bao Quan doi nhan dan Online. Ngudn:
http://www.qdnd.vn/xa-hoi/cac-van-de/lam-

két qua nhu sau: C6 472/708 (chiém 66,7%)
co s& nuoi tdm va ca tra sir dung khang sinh;
trong d6 c6 khoang 50% sb co so sir dung
nguyén liéu khang sinh. Diéu tra tinh hinh
st dung khang sinh trong chan nu6i lgn tai
5 tinh: Déng Nai, Ba Ria Viing Tau, Binh
Duong, Thai Binh va Nam Dinh, cho théy:
100% sb co sé chin nudi co sir dung khang
sinh trong phong va diéu tri bénh cho lon.
68% sb co s& ¢6 sir dung thirc dn chin nudi
chira khang sinh dé phong bénh va kich
thich tang truong; 24,04% s6 co s tu tron
khang sinh vao thirc dn chin nubi dé phong
bénh va kich thich ting trudong. Piéu tra tai
139 co so san xuét ca gidng cua 3 tinh Bén
Tre, Pong Théap va An Giang cho thay: C6
75,94% co so st dung khang sinh, bao gdm
ca su dung khang sinh nguyén liéu (30,69%

¢ h & rtrong tong s6 co so sir dung khang sinh); C6

40% co s¢ sir dung khang sinh phong bénh
hodc phong va tri bénh. Cac loai khang sinh
dang str dung bao gdm ca khang sinh cAm
st dung va han ché st dung trong thuy san,
nhu: Enrofloxacin, Amoxiline, Florfenicol,
Doxycycline, Tetracylin. Ngoai ra, trong s6
146 co s¢ sir dung khang sinh trong nudi
tom thuong pham, cé khoang 3% s6 co so
da tung str dung loai khang sinh thugc Danh
muc han ché, thdm tri cAm st dung nhu
Enrofloxacin,Chloramphenicol trong chan
nuoi; c6 19,86% hd sir dung khang sinh nhu
Chloramphenicol 250mg, Doxycycline
100mg, Tetracylin 500mg dé diéu tri bénh
tom. Cac loai khang sinh dugc nhiéu co s&
chédn nudi st dung la: Amoxicillin, Tylosin,
Tetracyclin, Lincomycin, Gentamycin,
Tylosine, Enrofloxacin, Neomycin. ?°

dung-khang-sinh-trong-chan-nuoi-loi-bat-cap-
hai-500738.

2% Nguyén Duong, Thuc trang sir dung khéang
sinh trong chan nudi va nudi trong thity san,
dang ngay 27/12/2016 trén bao Dan tri online.
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Tinh tir ndm 2014 dén 2016 da c6
gan 32.000 tin hang bi tra vé. Riéng chin
thang dau nam 2016, Viét Nam c6 dén 582
16 hang bi 38 nudc tra hang vé, trung binh
mdi cong ty co6 ndm 16 hang bi tra vé. Ca
biét c6 mot cong ty c6 dén 54 16 hang bi tra
vé, mot cong ty khac co téi 70 16 hang bi tra
vé.3% Cac 16 hang thuy san xuat khau cua
Viét Nam bi tra vé vi khong bao dam an
toan thuc phim do phat hién khang sinh
cAm hodc do du lwong héa chit khang sinh
vuot muc gidi han tdi da cho phép, cu thé
s6 16 vi pham 1a: Nhat Béan (24 16), EU (11
16), Uc (3 16) va Han Qudc (2 16). Téng sb
luong 16 hang bi canh bdo nam 2016 1a 40
16, chiém 0,03%. S6 liéu nay di c6 chiéu
huéng giam so voi nam 2015 13 70 16, chiém
0,07%°%" Tuy nhién van con chiém ty 16 rat
cao thé hién mirc d vi pham nghiém trong
trong nudi trong thay san.

Tai Thanh phd H6 Chi Minh, tir nim
2013 dén thang 11/2015, Chi cuc Tha Y da
tién hanh 1dy mau xét nghiém ton du khang
sinh trong san phém thit dong vat kinh
doanh tai thanh phd bang phwong phap sic
khi 16ng cao ap — HPLC. Qua kiém tra 553
mau cho thay, trung binh ¢ 27,1% s6 mau
dugc khio sat bi phat hién ton du khang
sinh. Trong d6, Sulfadimidin 1a 14,8%;
Tetracycline 1a 12%. Tinh trang ton du
khang sinh trén co s& so sanh nam 2015 so

Ngudn: https://dulich.dantri.com.vn/doi-
song/thuc-trang-su-dung-khang-sinh-trong-
chan-nuoi-va-nuoi-trong-thuy-san-
20170105125342416.htm.

30 Ngoc Anh, Thuy san nhiém hoa chit tra vé
s€ tiéu thu ¢ dau?, dang ngay 10/6/2016 trén
bao Doi sdng va Phap luét online. Ngudn:
http://www.doisongphapluat.com/kinh-
doanh/thi-truong/thuy-san-nhiem-hoa-chat-bi-
tra-ve-se-tieu-thu-o-dau-a148826.html.

31 Nguyén Duong, Nhiéu 16 hang thiy san bi
canh béo vi ton du hoa chat khang sinh, dang

VGi 2014 cho thay ty 16 mau vi pham co su
tang vot. Néu nam 2014 chi c6 17,6% mau
thit bi phat hién ton du khéang sinh thi sang
nam 2015, ty 1& mau bi phat hién ting 1én
39,6%. Tai chg dau mdi Binh Dién, noi c6
s6 luong thiy hai san va nong san 16n nhat
tap trung dé cung cép cho thanh phd, qua
kiém tra 1.025 mAu, phan tich du lwong hoa
chat, khang sinh cdm trong thuy san, co
quan chirc niang phat hién 31 mau co du
luong hoa chét, khang sinh cam (trong d6
c6 7 mau nhiém vi sinh, 4 mau nhiém
Triclofon, 20 miu nhiém khang sinh).
Riéng ddi voi san pham gia suc, tir nim
2011 dén 2015, cac nganh chirc ning da
kiém tra 484 16 hang gia suc thit heo va lay
1.784 mau nudc tiéu tai co s¢ giét mo phan
tich kiém tra cac chit cAm phat hién c6 t6i
6116 c6 ton du chat ting trong; 57 16 bi phat
hién duong tinh véi chét tao nac nhom Beta-
agonist. Khdo sat cac co sé chan nuéi nam
2015, ty 1¢ ho chan nu6i & TPHCM con su
dung nhom chat cAm trén van con chiém t6i
5,77% tai cac dia ban Cu Chi, Héc Moén,
quan 12, quan 932

Tai Nghé An, két qua phan tich muc
d6 ton du khang sinh va HM cho thiy:
+ V& muc d6 ton du khang sinh c6 trong thit
lon: C6 10/40 mau (chiém ty 18 25 %) c6 ton
du khang sinh. Trong 10 mau tén du khang
sinh ¢6 4 méu ton du KS Chlotetracycline

ngay 28/12/2016 trén bao Dan tri Online.
Ngudn: https://dantri.com.vn/doi-song/nhieu-
l0-hang-thuy-san-bi-canh-bao-vi-ton-du-hoa-
chat-khang-sinh-20170111110950962.htm.
32Van Son, TPHCM: B4o dong tinh trang du
khéng sinh trong san pham dong vat, ding
ngay 31/5/2016 trén bao Dan tri online.
Ngudn: https://dantri.com.vn/suc-khoe/tphcm-
bao-dong-tinh-trang-du-khang-sinh-trong-san-
pham-dong-vat-20160531062734466.htm.
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(chiém ty 18 40 %), 3 mau ton du
Tetracycline (chiém ty 1& 30 %), 3 mau ton
du chloramphenicol (chiém 30 %). Ton du
khang sinh Chlotetracycline & mau thit va
than véi ty 18 1a 20%. Ton du khang sinh
chlotetracycline & mau thit, gan va mau than
lon véi ty 16 twong dwong nhau 1410 %. Tén
du khang sinh Tetracyline,
chloramphenicol trong ca 3 loai mau thit,
gan, than lon véi ty 18 10 % mdi loai.

+ Mirc d6 ton du khang sinh trong thic an:
C6 4/40 mau thirc an (chiém 10 %) ton du
khang sinh, trong dé c6 3 mau duong tinh
voi khang sinh  Chloramphenicol (loai
khang sinh di cdm sir dung). 1 mau c6 chira
khang sinh Chlotetracyline vé1 du luong
vuot muc cho phép 2.3. Mau thirc an co
khang sinh thuéc nhom d6i twong chian nudi
noéng ho va co6 3 mau dugc lay trong mang
an, 1 mau ldy trong thung dung thirc an.
Loai thitc an 4 hg nay st dung la thic an
dam dac co tron thém cdm ngd, cam gao.

+ Muc d6 ton du trong san pham thit: Trong
tong s6 40 miu phan tich ¢4 10 mau c6 ton
du khang sinh (chiém 25%).%

Nhimng két qua nghién ctru trén cho thay,
tinh hinh sir dung chit cAm tao nac trong
chin nudi, tinh trang lam dung thudc khang
sinh trong chan nudi va nudi trong thity san
dang dién ra v6i muc do kha pho bién. Didu
nay da va dang gay ra nhitng hau qua khon
luong ca vé kinh té va xa hoi. S dung chét
cdm va ton du khang sinh lam cho chat
luong thyc pham tré nén rat kém chat
lugng, anh huong dén xuit khéu, lam mét
uy tin trong san xuét, kinh doanh, nhat 1a voi

33 L8 Phuong, Thuc trang ton du khang sinh,
chat kich thich sinh truéng c6 trong thit lon va
mdt sO giai phap san xuét thit lon dam bao vé
sinh an toan thyc pham trén dia ban tinh, ding
ngay 12/5/2016 trén Cong Théng tin dién tir
S¢ Khoa hoc va Cong ngh¢ tinh Nghé An.

cac ddi tac nudc ngoai. Chat cam va khang
sinh ton du trong thuc phdm gay tic dong
tryc tiép dén sirc khoe ciia nguoi tiéu ding,
huy hoai ngudn nhan luc, gy ra nhiéu bénh
tat, tao ganh nang cho gia dinh va xa hoi. ba
dén luc can c6 nhitng giai phap quyét liét
hon nita nham ngan chian c6 hi€u qua tinh
trang ndy, bao dam mot nén ndng nghiép
sach, gop phan bao dam quyén loi ngudi
tiéu dung, nang cao chét luong cudc sdng.
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dang ngay 25/9/2016 trén bao Dan tri
online. Nguon:
https://dantri.com.vn/kinh-doanh/mot-
thang-bat-gan-40-vu-su-dung-chat-
cam-trong-chan-nuoi-
20160925122504061.htm.

Nhat Linh, Nhiéu thu doan mé&i dua
chat cam vao thirc an chin nudi, ding
ngay 09/12/2015, trén bdo Tiéu Dung
Online. Ngudn:
http://tieudungplus.vn/usilk-city-duoc-
giai-cuu-them-mot-toa-nha-dang-dap-
chieu-8804.html.

Thanh Lam, Lon chét sau 15 ngay in
chat tao nac gy ung thu, nguoi an thit

lon ... chét mon?, ding ngay
24/3/2016 trén bao Thanh tra online.
Nguon: http://thanhtra.com.vn/xa-
hoi/doi-song/lon-chet-sau-15-ngay-an-
chat-tao-nac-gay-ung-thu-nguoi-an-
thit-lon-chet-mon_t57¢1159n101549.
Thao Nguyén, Bao dong van nan sir
dung chat cdm trong chin nudi, dang
ngay 01/9/2015 trén Bao Dan tri
Online. Nguon:
https://dantri.com.vn/kinh-doanh/bao-
dong-van-nan-su-dung-chat-cam-
trong-chan-nuoi-
20150901090325249.htm.

T6 chirc Nong nghiép va Luong thuc
ctia Lién Hop Quéc (FAO), Cung nhau
va quyét tim dé kiém soat nguy co
khang thudc, dang ngay 02/8/2017 trén
cong thong tin dién tir cia Food and
Agriculture Organizationn of the
United Nations. Nguon:
http://www.fao.org/vietham/news/deta
il/vn/c/1027681/.

Trung Kién, Giai phap nao loai bo chit

cAm trong chin nudi, ding ngay
10/11/2016 trén bdo Dan tri Online.
Nguon:  https://dantri.com.vn/kinh-
doanh/giai-phap-nao-loai-bo-chat-
cam-trong-chan-nuoi-
20161110073449008.htm.

22.

23.

24,

Trung tam tin tcc VTV24, Phat hién
nhiéu DN st dung chét tao nac méi
thay thé Salbutamol, phat ngay
14/10/2016. Ngudn:
https://vtv.vn/chuyen-dong-24h/phat-
hien-nhieu-dn-su-dung-chat-tao-nac-
moi-thay-the-salbutamol-
20161014202200197.htm.

Van Nhi, Dung khang sinh trong chin
nudi: Hai nhidu mit, ding ngay
25/8/2017 trén bao Kinh té Nong thon
online. Ngudn:
http://kinhtenongthon.vn/dung-khang-
sinh-trong-chan-nuoi-hai-nhieu-mat-
post1817.html.

Van Son, TPHCM: Béo dong tinh trang
du khang sinh trong san phém dong vat,
dang ngay 31/5/2016 trén bao Dan tri
online. Ngudn:
https://dantri.com.vn/suc-khoe/tphcm-
bao-dong-tinh-trang-du-khang-sinh-
trong-san-pham-dong-vat-
20160531062734466.htm.
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THE OBJECTIVE CAUSES AND CONDITIONS OF THE
SITUATION OF CRIMES OF HUMAN HEALTH
INFRINGEMENT IN THE SOUTHWESTERN PROVINCES

To Ngoc Duong*

Date received the article: 4/7/2018
Date received the review results: 4/1/2019
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Abstract: The region of the Southwestern provinces is one of the areas where the crime
situation in general and the situation of human health infringement (HHI) in particular are having
extremely complicated developments. Although legal protection agencies have made great efforts
on crime prevention, the results of crime prevention in general and HHI in particular are still
limited compared to the requirements set out. In order to effectively prevent these crimes in the
Southwestern provinces, clarifying the objective causes and conditions of these crimes has a
significant meaning. This article focuses on clarifying the objective causes and conditions of the

situation of HHI.

Keywords: Reasons; Conditions; Crime situation; Crime of human health infringement; The

Southwestern provinces.

1. The concept: causes and

conditions of the situation ofhuman health
infringement

There are currently many
perspectives on the causes and conditions of
the crime situation® , however, most of the
perspectives agree that: “The causes and
conditions of the crime situation are
understood as a system of negative social
phenomena in the corresponding socio-
economic form that plays a decisive role in
the apperance of the crime situation as a
consequence”.? This definition emphasizes
the socio-economic environment as the

* PhD Studen Law — Course 7

objective causes and conditions of the crime
situation.

From this definition, it is possible to
understand that the causes and conditions of
HHI situation in the Southwestern region is a
system of negative social phenomena in the
socio-economic  environment  of  the
Southwestern provinces that plays a decisive
role in the apperance of HHI situation as a
consequence.

The system of negative social
phenomena exists in the socio-economic
environment of the Southwestern provinces,
including negative social phenomena in the

! Pham Van Tinh (2008), Causes and conditions of the crime situation in our country today - Model of
theory, State and Law Journal, No. 6/2008, Page 79-83; Hanoi Law University (2006), Criminology
textbook, People's Public Security Publishing House, Hanoi, page 135

2Vo Khanh Vinh (2008), Criminology textbook, People's Public Security Publishing House, page 87.
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family environment, educational
environment, socio-economic environment
and impacts from victims.

2. Negative factors in the family
environment

A research in HHI offenders in the
Southwestern provinces shows that most
offenders are those who live in imperfect
family environments such as families with
loose structure, incomplete families, families
with relatives who violate against the law.
This has affected the process of formation
and development of personalities, from
which easily develops crimes in general, and
HHI in particular.

Living in an unhappy family, parents
often have quarrels and domestic violence to
a frightening extent, children in that
environment will gradually lose faith in life,
helplessness in spirit, not conscious of
studying and training themselves under the
guidance and care of their parents. Since
then, they become depressed, imitate and
participate in negative social groups, act on
crowd psychology with spontaneous nature,
express the impulse of youth, leading to
criminal acts. Through a survey of 300 HHI
offenses in the Southwestern provinces,
there are up to 82 people live in an
unfavorable family environment
(accounting for about 27.3%)3 that is, these
defendants have parents or siblings who
have a criminal record; domestic violence
occurs frequently; their father and brothers
often drink, have quarrels with neighbors...

In addition, low-educated parents
with less understanding of law are also a
cause of limited education to their children.
According to the survey results of 250

defendants who intentionally cause injury in
the  Southwestern  provinces, 82/250
defendants (accounting for 32.8% of the
total of defendants who intentionally
causing injury) live in the family or father,
mother or adult in the family with low
education.* This suggests that parents with
low education have a significant effect on
their children’s tendency to commit crimes.
Families’ pampering children also
contributes to forming bad qualities and
personality in children. Therefore, parents are
too indulgent, easy to meet the requirements
of their children, inevitably forming a bad
personality as a habit of enjoying material,
wasting money and not caring for others,
even lack of patience and hardship. Excessive
pampering will cause children to depend on
others, not know the value of labor and how
to be independent in the future. Or it derives
from parents’ different viewpoint in raising
children. While father teaches children,
mother pampers and protects them. When
parents teach children, she intervenes. Since
then, children will not have the right
conception and will always hide in the
"protection umbrella™. When children violate
the law, it is a violation of administrative,
civil regulations as a heavy case or criminal
as a serious case, parents find ways to bribe
so that they are not handled by the law.
Some families are not exemplary and
violates the law (gambling, alcohol, theft,
criminal records ..), so they are not
sufficiently knowledgeable and are not
qualified to fully guide social norms for
children, there is no reasonable teaching
method.  Consequently,  children  will
underestimate themselves and their family

3 Survey results of 300 judgments of the People's Court of Southwestern provinces about SHHI.
4 Survey results of 300 judgments of the People's Court of Southwestern provinces about SHHI.
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members, leading to low self-esteem,
depression and negative susceptibility. Brutal
treatment of parents with children such as
beating or cursing when they make mistakes
will form negative personalities such as
stubbornness, revenge intention and it is very
easy for them to participate in groups with the
same personality, like to fight, find ways to
relieve the inhibitions they have to endure.
They turn frustrations from their parents’
punishment to others by destructive,
aggressive, fighting acts. For example: On
the morning of July 27", 2017, while Thach
H and Thach ST were talking and drinking,
they had a quarrel. Thach ST used his hand to
hit Thach H's head but H dodged it and Thach
H used his right hand to hit Thach ST twice.
Then Thach H went downstairs to get a knife
about 25cm long (a spear) to the front. At this
time, Thach H saw Thach ST leaving, so he
chased him and used his right hand to hold a
knife and cut one piece from his back from
the top down and it hat the head and temple.
Then, Thach H removed the knife at the scene
and went into the house, while Thach ST was
taken to the emergency room by the relatives
at CN District General Hospital. On August
7t 2017, he was discharged from hospital.
Through assessment, the disability rate of T
was 33%.° The case file showed that Thach
H lived in the family with many relatives
violating the law such as H's father who had
2 criminal convictions for intentionally
causing injury, 01 criminal record, H himself
also had a low level of education. Therefore,
in the locality, H was a stubborn man,
learning by his father's nature, ready to use
force to resolve conflicts, even if it was the
smallest contradiction.

All the causes from that family can
lead to the formation of a class of young
people in society willing to use violence to
resolve conflicts, using violence to resolve
conflicts. That is the root cause of the
violation of the offenses of HHI in the
Southwest provinces.

All the family causes can lead to the
formation of a class of young people in
society willing to use violence to resolve
conflicts. That is the root cause of violation
of HHI offenses in the Southwestern
provinces.

3. Negative factors in the
educational environment

Characteristics of the Southwestern
provinces are flood season every year. In the
flood season, the flooded water makes many
people living in the watershed such as An Phu
(An Giang province), Tan Chau (Dong Thap
province) and Dong Thap Muoi (Long An
province) even more difficult. Students in
flooded areas are very arduous due to ferry,
muddy roads, flood. In order to reach the
school, not only do they have to cross dozens
of kilometers of land but they are also
unsteady on boats and “slings” in the fast
flowing water. It is from this difficulty that
many students in flood areas have not been to
school or go to school in very difficult
conditions. Therefore, studying in these areas
is still limited, not being properly concerned.

Besides, like many other localities,
currently most schools in the Southwestern
provinces mainly carry out the teaching of
knowledge to students, not focusing on
teaching living skills. The educational
program also underestimates the practice and
application of knowledge. The education

® Judgement no 05/2018/HSST dated 27, April, 2018 of the People’s Court of province Tra Vinh
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methods are largely passive and imposing
and do not apply active teaching methods, so
it does not promote the creativity and
activeness  of students. The tests,
examinations and evaluations are backward
and unreal. In some places, students are
overcrowded due to too much private lessons.
Many students from poor families have no
conditions to take private lessons, so they
cannot keep up with the program, so they are
tired of learning because of the lack of
fairness in education and loss of trust in
teachers. The results of social surveys for 120
form teachers and teachers of civic education
at upper and lower secondary schools show
that only 11% of respondents answered that
the school held quarterly meetings on the
content of law and living skills for students;
31% answered that it was infrequent; The
remaining 58% answered that there was little
or no.®

4. Negative impacts of socio
economicenvironment

In the market economy, despite being
incomplete, the market economy has made a
difference, increasing social stratification
among the population classes. Currently,
inequality mainly occurs between urban and
rural areas and is increasing; The level of
internal inequality is also increasing. The
disparity in living standards is increasing,
creating a social stratification in most social
groups.” Income disparity between
population groups tends to increase and the
gap between urban and rural areas, between
regions and between ethnic groups in the

Southwest provinces as well as the whole
country are still significant. The urban
stratification is strongest, then to rural areas.
Increasing social stratification makes rich -
poor gap wider. Social inequalities that
exceed reasonable limits can cause
instability, negativity and social conflict.
Social stratification creates diversity in the
patterns of rich and poor lifestyles. The poor,
especially ethnic minorities, are poorer and
poorer compared to the living standards of the
rich. Inequality has and will cause negative
reactions. In addition, the implementation of
democracy at the grassroots level has not
been guaranteed, it has been provoked and
manipulated by bad guys, so the people feel
annoyed, easy to commit acts of violating the
law, infringing upon life, health of others
when bad situations occur.

5. Causes from victims

In the crime of HHI, there is an
important cause, which is the fault from
victims. Victims of crimes are individuals
and organizations that suffer from
consequences about their lives, health, mental
issue, emotion, property or other legitimate
rights and interests caused by direct
offenses.® Victims of HHI crimes are
individuals who suffer from physical and
mental damage. It is necessary to distinguish
2 cases: victims at fault are the case their
behavior could be a cause of crime
development or the conditions for crime to
implement.® The victims at fault are the
victims who have committed acts, behaved
not in accordance with moral standards, laws,

® Summary of the author's survey results on education of living skills for students.
" Lai Hoa, Rich-poor gap between remote and distant places, Electronic Newspaper of Voice of Vietnam,
course: https://vov.vn/xa-hoi/chenh-lech-giau-ngheo-giua-cac-noi-ngay-cang-xa-851430.vov, dated

13/12/2018.

8 Tran Huu Trang (2011), Victims of crime, Vietnam Education Publishing House, page 19.
® Tran Huu Trang (2011), Victims of crime, Vietnam Education Publishing House, page 24.
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facilitated or promoted criminal acts to be
done. In other words, the victims’ behavior
and criminal acts are closely related to each
other. The victims’ behavior is one of the
motivating factors, giving rise to crime, such
as the case where victims lack knowledge of
the law, leading to conflict with the accused
in understanding the problem; or victims like
to show off; it can also be a disdain, disregard
for being a low or poor cultural person; It can
also be victims’ betrayal in borrowing money
and property. Or the victims have an
unethical lifestyle, violating against the law.
It is also possible that the victims have the
ability to defend themselves weakly, not alert
to the attack of the accused after events such
as quarrels, land disputes, traffic collisions,
although they have been reconciled but
revenge may still happen. Especially the
crime is due to being strongly agitated by the
victim's fault.

A typical example is Nguyen Van
Thanh case in Kien Giang. On the night of
December 7th, 2017, Thanh was drinking
with Nguyen Minh Van, 42 years old and
others at Mr. Vo Dinh Trong’s inn, in area 2,
Duong Dong town, Phu Quoc district. After a
while, Thanh went to sleep first. After a
while, when the party ended, Van also
returned to his house, but due to opening the
door and causing a loud noise, Mr. Trong (the
owner of the inn) stepped out to remind Van,
they had a quarrel and a fight. At this time,
Thanh woke up and saw the owner was
beaten by Van. Although it was not related to
him, instead of interfering, Thanh rushed to
defend Mr. Trong and pushed Van to fall on
the floor and was unconscious, the next

morning the victim was deceased at the
hospital.

In summary, the negative factors in
the living environment, including negative
factors in the family environment, the
educational environment, the socio-economic
environment as well as inappropriate
behaviors and attitudes of victims are factors
of the causes and conditions in the interaction
relationship the subject elements of the crime
that will give rise to HHI acts. Research that
clarifies the causes and objective conditions
resulting in HHI offenses will be important
amd indispensable bases in development of
crime prevention solutions, in order to limit
and eliminate the megative factors which act
as the causes and conditions of the crime
situation.
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NGUYEN NHAN VA Pl EU KIEN KHACH Q
Hi NH CACc TOI XAM PHAM SUC KHOE C
TREN Bl A BAN CAC TIi NH TAY NA
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Ngay nhan két qua phan bién danh gia: 4/01/2019
Ngay bai bao dugc duyét dang: 25/01/2019

Tom tit: Khu vuee cde tinh T. ay Nam b¢g la mot trong nhitng dia ban ma tinh hinh toi pham
noi chung va tinh hinh cdc toi xam pham sicc khoe cua con nguoi (XPSKCCN) noi riéng dang co
nhitng dién bién hét sitc phirc tap. Mdc dii, cdc co quan bao vé phdp ludt di c6 nhiéu cé gang
trong viéc dau tranh phong, chong t9i pham, tuy nhién, két qua phong, chong téi pham néi chung
va cdc toi XPSKCCN vin con nhiéu han ché so véi yéu cau dé ra. Pé dau tranh phong, chong c6
hiéu qua cdc t6i pham ndy trén dia ban cdc tinh Tay Nam B¢ viéc lam ré cdc nguyén nhan va diéu
kién khdch quan lam phdat sinh cdc toi pham nay co y nghia dac biét quan trong. Bai viét nay tap
trung lam ré cdc nguyén nhén va diéu kién khdch quan ciia tinh hinh cdc t6i XPSKCCN.

Tir khéa: Nguyén nhan; Piéu kién; Tinh hinh téi pham, Téi xam pham sikc khée ciia con nguoi;
Cac tinh Tay Nam bé.

1. Khai nNi ém nguy étdi pham.
ki éntctdah hinh cac toi Tir dinh nghia nay, co6 thé hiéu,
khdoe cla con nguodi nguyén nhan va diéu kién cua tinh hinh cac

Hién nay co nhiéu quan diém vé to1 XPSKCCN trén dia ban Tay nam bg 1a hé
nguyén nhan va diéu kién cua tinh hinh toi théng cac hi¢én tuong xa hoi ti€u cuc trong
pham® | tuy nhién, da sb cic quan diém déu moi truong kinh té-xa hoi cta cac tinh Tay
théng nhéat: “Nguyén nhan va diéu kién cua nam bo co vai tro quyét dinh sy ra doi cua
tinh hinh t6i pham dugc hiéu 13 hé thong cac tinh hinh céac t6i XPSKCCN nhu 1a hau qua
hién tugng xa hoi ti€u cuc trong hinh thai cua no.
kinh té-xa hoi tuong tng quyét dinh sy ra doi He¢ thong cac hién twong xa hoi tidu
ctia tinh hinh t6i pham nhu 12 hau qua cia cuc ton tai trong moi truong kinh té-xa hoi
minh”.2 Pinh nghia ndy nhdn manh moi clia cac tinh Tdy nam b bao gdm nhiing hién
truong kinh té-x hoi nhu 1a nhiing nguyén tugng xa hoi tiéu cuc trong moi truong gia
nhan va diéu kién khach quan cua tinh hinh dinh, moéi truong gido duc nha truong, moi

“ Nghién ctru sinh Luat Khoa 7

! Pham Vian Tinh (2008), Nguyén nhén va diéu kién ctia tinh hinh t6i pham & nudc ta hién nay — M hinh
1y Iuan, Tap chi Nha nudc va Phap luat, S6 6/2008, Tr. 79-83; Truong Dai hoc Luat Ha Néi (2006), Giao
trinh toi pham hoc, Nxb Cong an nhan dan, Ha Noi, tr. 135

2V Khanh Vinh (2008), Gido trinh Toi pham hoc, Nxb. Cong an nhan dan, tr.87.
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truong kinh té-x4 hoi va nhitng tac dong tir
phia nan nhan cua tdi pham.

2. Cac \au t6 tiéu cuc trong moi
t romg gia dinh

Nghién ctu nhirng nguoi pham toi
XPSKCCN trén dia ban cac tinh Tay Nam Bo
cho thiy, phan Ién nguoi pham toi déu 1a
nhitng ngudi séng ¢ mdi truong gia dinh
khdng hoan hao nhu gia dinh ¢ cau trac long
Iéo, gia dinh khong hoan thién, gia dinh c6
ngudi than vi pham phép luat... didu nay da
anh hudng toi qua trinh hinh thanh, phat trién
nhan cach, tir d6 dé phat sinh hanh vi pham
toi ndi chung, cac toi XPSKCCN nai riéng.

Séng trong mot gia dinh khong hanh
phlc, bd me thuong xuyén danh chiri nhau,
bao luc gia dinh dén mirc 46 ghé so thi tré
em sdng trong moi trudong d6 s& dan dan mat
niém tin vao cudc song, khong noi nwong tya
vé tinh than, khéng cd y thirc trong viéc hoc
tap va rén luyén ban than dudi sy huéng dan,
cham séc cua cha me. Tu do sinh ra chan
nan, dua doi, tham gia vao cac nhom xa hoi
tiéu cuc, hanh dong theo tdm 1y dam dong co
tinh chat tuy phat, thé hién sy bong bot cua
tudi tré, dan dén nhiing hanh vi pham toi.
Qua khao sat 300 nguoi bj két an vé cac toi
XPSKCCN trén dia ban cac tinh Tdy Nam
B0, cO toi 82 ngudi sdng trong moi trudng
gia dinh khong thuan loi (chiém khoang
27,3%)3 tizc 1a nhitng bi cdo nay c6 b me
hoac anh chi em ruét ¢ tién &n; bao luc gia
dinh xay ra thuong xuyén; bb va cac anh em
trai thuong xuyén nhau nhet, say xin, gay go
véi hang xoém...

Ngoai ra viéc bd me hoc van thap, it
hiéu biét phap luat ciing 1a mot nguyén nhan
dan dén viéc gido duc con céi bi han ché.
Theo két qua khao sat 250 bj cao pham toi ¢

y gy thuong tich trén dia ban cac tinh Tay
Nam B cho thdy c6 82/250 bi cao (chiém
32,8% tong so bi cao pham toi c¢b y gay
thwong tich) sdng trong gia dinh hoic b, me
hay nguoi 16n trong gia dinh ¢6 trinh d6 hoc
van thap.* Diéu nay cho thiy trinh d6 hoc van
thip cua bd me c6 anh hudng dang ké dén xu
hudng pham toi caa con céi.

Gia dinh qua nuéng chiéu con cai
cling gop phan hinh thanh nhimg dic diém
pham chit, nhan cach khong tét & con cai. Do
d6 bd me quéa nudng chiéu, dé dang déap tmg
yéu cau clia con cai, tat yéu s& hinh thanh nén
mot tinh cach x4u 1a thoi quen hudng thy vat
chat, 1ang phi tién bac va khong biét quan tam
dén nguoi khac, tham chi con khong c6 tinh
than nhan nai va chiu kho. Viéc nuong chiéu
con quéa murc s& khién tré y lai, khong biét gia
trj cua lao dong va khong biét cach tu lap
trong cudc séng sau ndy. Hodc xudt phat tir
viéc quan diém nudi con cai khong duoc
thdng nhat gitra cha va me. Trong luc b day
con thi me lai nudng chiéu, che chd. Khi bd
me day con thi 6ng, ba lai can thiép. Tur do,
con cai s& khong c6 quan niém dung sai, dong
thoi lic nao ciing trén trong “céi 6 bao vé”.
Khi con pham phap, nhe thi 1a vi pham hanh
chinh, dan sy, ndng thi hinh sy, bd me lai tim
moi cach chay chot dé con khong bi phap luat
xu ly.

Mot s6 gia dinh thiéu guong mau, vi
pham phép luat (co bac, ruou ché, trém cip,
cé tién &n...) nén khong du hiéu biét va ciing
khong du tu cach dé dinh hudng ddy du
nhitng chuan muc xa hoi cho con céi, khéng
c6 phuong phap day con hop ly. Hé qua la
con cai s& tu danh gia thip vé ban than va
nhitg ngudi than trong gia dinh, dan dén ty
ti, chan nan, dé nhiém tiéu cuc. Viéc d6i xir

3 Két qua khao sat 300 ban an ciia TAND cac tinh Tay nam b xét xur t6i XPSKCCN.
4 Két qua khao sat 300 ban 4n cua TAND céc tinh TAy nam bo xét xir tdi XPSKCCN.
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thd bao ctia b6 me véi cac em nhu danh dap,
chiri mang tham té khi cac em mic 15i s& hinh
thanh nhitng tinh céach tiéu cuc nhu tinh ly
lom, nay sinh tam Iy tra tha va rat d& tham gia
vao cac nhom c6 cung tinh cach, thich danh
nhau, tim cach giai toa nhiing &c ché minh
phai chiu dung. Ho bién nhitng buc doc tir su
tring phat cua cha me sang ngudi khac bang
hanh vi phé phéch, gay g6, danh nhau. Vi du:
Vao sang ngay 27/7/2017 Thach H va Thach
ST ngdi ndi chuyén va uéng ruou thi Thach H
va Thach ST c6 xay ra cai va. Thach ST dung
tay danh vao dau Thach H nhung H né duoc
khong trang, Thach H dung tay phai danh tra
lai tring vao nguoi cua Thach ST hai cai. Sau
d6 Thach H di xudng nha sau 1dy mot cay dao
dai khoang 25cm (logi dao mac) cam trén tay
di lén nha trudce. Lic nay Thach H thay Thach
ST bo di nén dudi theo ding tay phai cam dao
chém 01 cai tir phia sau hudng tir trén xudng
tring vao dau, vao thai duong ctia ST. Khi gay
an xong Thach H bo dao tai hién truong roi di
vao nha, con Thach ST dugc nguoi than dua
di cép cuu tai Bénh vién Pa khoa Khu vuc
huyén CN. DBén ngay 07/8/2017 thi xuét vién.
Qua giam dinh ty 1¢ thuong tat ctia T 12 33%.°
Nghién ctru hd so vu 4n cho théy, Thach H 1a
nguoi sdng trong gia dinh c6 nhidu nguoi than
vi pham phép luat nhu cha cua H 1a nguoi co 2
tién an vé toi ¢6 y gy thuong tich, 01 tién su
ban than H ciing ¢6 trinh d§ hoc van thap. Do
d6 tai dia phuong H 1a nguoi ngang tang ngd
nguoc, hoc theo ban tinh ciia cha, sdn sang
dung vii Iyc dé giai quyét nhitng méau thuan, du
1a mau thudn nho nht.

T4t c4 nhitng nguyén nhan tir phia gia
dinh d6 déu c6 thé dan téi viée hinh thanh mot
16p ngudi tré trong xa hdi sin sang dung bao
luc dé giai quyét mau thuin, ding bao luc dé

giai quyét xung dot. Do 1a nguyén nhéan sau
xa dan téi hanh vi pham céc t01 XPSKCCN
trén dia ban cac tinh Tay Nam BJ.

3. Cac \u tb tiéu cuc thudc moi
t ronmggidodic nhengt r v

Dac trung cua cac tinh Tay Nam B§
1a hang nam nguoi dan khu vyuc nay déu c6
mua nudc li. Mua 1d vé, nude ngap nhiéu noi
khién doi séng ba con ving dau ngudn An
Phu (An Giang), Tan Chau (Pdng Thap),
DPong Thap Mudi (Long An) cang kho khin
gip boi. Hoc sinh ving lii dén truong 1im
gian nan do cach trd do giang, dudng sa lay
16i, ngdp sau. Pé dén duoc truong khong
nhiing cac em phai vuot hang chuc ciy sb
duong dat ma con chong chénh trén chiéc
xudng, vo 1ai, “cap treo” giita dong nudc chay
xiét. Chinh tr sy khé khian 4y ma nhiéu
em hoc sinh vung lii chua dugc dén truong,
hodc dén truong trong nhitng diéu kién rat
kho khan. Do do, viéc hoc tdp & nhitng khu
vuc nay con nhiéu han ché, chua duoc quan
tam ding murc.

Bén canh d6, ciing nhu nhiéu dia
phuong khac, hién nay da s6 céc truong hoc
O céc tinh Tay Nam bo chu yéu thue hién viéc
day kién thirc cho hoc sinh, chua cha trong
viéc day k¥ ning séng. Chuong trinh gido duc
con coi nhe thuc hanh, van dung kién thuc;
Phuong phap giao duc phan nhiéu theo 16i thy
dong, ap dat, chua ap dung cac phuong phap
day hoc tich cuc nén khong phat huy duoc
tinh sang tao, cha déng caa hoc sinh. Viéc
kiém tra, thi va danh gia con lac hau, thiéu
thuc chat. Mot s6 noi hoc sinh bi qua tai do
phai hoc thém qua nhiéu. Nhiéu hoc sinh gia
dinh nghéo, khong c6 diéu kién hoc thém nén
khong theo kip chuong trinh, do d6 chén hoc
vi thay thiéu su cong bang trong gido duc va

5 Ban 4n s6 05/2018/HSST ngay 27/4/2018 cia TAND tinh Tra Vinh
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mAt niém tin vao thay c6 gido... Két qua diéu
tra xa hoi ddi voi 120 gido vién 14 chii nhiém
l6p, va gido vién giang day mon gido duc
cong dan tai cac trudng trung hoc co so va
phé thong trung hoc cho thay: chi co 11%
phiéu tra 15i 1 nha trudng dinh ky hang quy
t6 chirc cac budi sinh hoat vé ndi dung phap
luat, k§ ning séng cho hoc sinh; 31% tra 10i
la khong thuong xuyén; con lai 58% tra 161 la
rat it hodc khong ¢6.5

4. Nhiin g tédgdiéuduc ala moi
t ronog kinh té xa hoi

Trong nén kinh té thi truong, du dang
trong qua trinh hinh thanh, chua hoan chinh
nhung kinh té thi truong da tao ra su khéc
biét, lam gia tang phan tang x4 hoi trong cac
tang 16p dan cu. Hién nay, bat binh dang chi
yéu dién ra giira d6 thi va néng thon va ngay
cang gia ting; mirc d6 bt binh dang ndi ving
cling ngdy cang cao. Sy chénh léch vé mirc
sdng ngdy cang ting, tao nén mot sy phan
tang xa hoi trong hau hét cac nhom xa hoi.”
Chénh léch vé thu nhép giita cac nhom dan cu
c6 xu hudng tdng 1én va sy cach biét gitra
thanh thi - ndng thon, gitta cac vung, mién,
gitra cac dan toc ¢ cac tinh Tay Nam bg cling
nhu trén pham vi ca nuéc van con dang ké.
Su phan hoa & d6 thi dién ra manh nhét, sau
d6 dén cac ving nong thon. Sy phén tang xa
hoi gia tang lam cho khac biét giau - nghéo
ngay cang din rong. Nhing bat binh dang xa
hoi vuot qué gidi han hop 1y s& c6 thé gay nén
nhiing bat 6n dinh, tiéu cuc va xung dot xa
hoi. Phan ta‘ing xa hoi tao ra sy da dang trong
cac hinh mau ciia 16i séng giau, nghéo. Nhoém
nguoi nghéo, nhit 1a ddng bao dan toc thiéu

s6, ngay cang bi roi vao xu huéng nghéo thém
s0 v6i mirc séng cua nhitng ngudi giau co. Sy
bét binh dang di va s& gdy ra nhitng phan Gmg
mang tinh ti€u cyc. Thém vao do6 viéc thuc thi
dan chu & co sd chua duoc bao dam, lai bi ké
x4u kich dong, 16i kéo, nén mot bd phan
ngudi dan cam thiy buc xuc, dé c¢6 nhiing
hanh dong vi pham phap lut, xdm pham dén
tinh mang, suc khoe ctia nguoi khac khi co
nhing tinh hudng x4u xay ra.

5. Nguyén nhan t

Trong céc tdi XPSKCCN c6 mét
nguyén nhan quan trong, d6 1a 1 tir phia nan
nhan. Nan nhan cua toi pham la nhiing ca
nhén, t6 chuc phai chiu nhitng hau qua thiét
hai vé tinh mang, suc khoe, tinh than, tinh
cam, tai san hodc cac quyén va loi ich hop
phéap khac ma nhitng hdu qua thi¢t hai nay la
do hanh vi pham tdi truc tiép giy ra.® Nan
nhan cua cac t0i XPPSKCCN Ila cac ca nhan
chiu cac thiét hai vé stc khoe, tinh than. O
day can phan biét 2 truong hop: nan nhan co
16i va nan nhan khong c6 16i. Nan nhan c6 16i
1a trudng hop cach tng xir cia ho ¢ thé 1a
nguyén nhan phat sinh toi pham hodc 1a diéu
kién thuc déy cho t61 pham thyc hién.® Nan
nhén c¢6 16i 1 nhitng nan nhan da c¢6 cac hanh
vi, xr su khong ding chuan muc dao duc,
phap luat, tao diéu kién thuan loi hodc thuc
déy hanh vi pham ti thuc hién. Hay néi cach
khac, gitra hanh vi, xr sy cua nan nhan véi
hanh vi pham t0i c6 mbi quan h¢ mat thiét voi
nhau v61 nhau. Hanh vi xtr su ctia nan nhan la
mot trong cac yéu té thic diy, 1am phat sinh
t6i pham. Nhu truong hop nan nhan thiéu
hiéu biét vé phép luat, dan dén mau thuan véi

8 Tong hop két qua khao sat cta tac gia vé gido duc k¥ nang séng cho hoc sinh. )
" Lai Hoa, Chénh léch giau-nghéo giita cic noi ngdy cang xa, Bio Dién tir cuia Dai tiéng n6i Viét Nam,
Nguon: https://vov.vn/xa-hoi/chenh-lech-giau-ngheo-giua-cac-noi-ngay-cang-xa-851430.vov, dang ngay

13/12/2018.

8T rafm Hiru Trang (2011), Nan nhan cua tdi pham, Nxb Gido duc Viét Nam, tr. 19.
® Tran Hitu Trang (2011), Nan nhan cua tdi pham, Nxb Gido duc Viét Nam, tr. 24.
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bi céo trong cach hiéu vin dé; hodc nan nhan
thich phé truong, khoe khoang; ciing co thé
1a thai d6 khinh bi, coi thuong bi cao 1a nguoi
van hoa thip hay nghéo kho; ciing c6 thé 1a
su ham loi, bdi udc cia nan nhan trong viéc
vay muon tién bac, tai san. Hodc nan nhan c6
16i séng phi dao dirc, vi pham phap luat. Ciing
¢ thé 13 nan nhan c6 kha nang ty v¢ yéu,
khong canh giac trude sy tin cong cua bi céo
sau nhiing sy kién nhu cai va, tranh chép dat
dai, va cham giao thong, du da dugc hoa giai
nhung c6 thé van xay ra hién tuong tra thil.
Nhit la truong hop pham tgi do trang thai tinh
than bi kich dong manh do 15i cta ngudi bi
hai.

Pién hinh nhu vy 4n Nguyén Vin
Thanh ¢ Kién Giang. Dém ngay 7-12-2017,
Thanh c6 ngdi nhau cung véi Nguyén Minh
Vin, 42 tudi, va mot sé nguoi khac tai nha tro
ctua 6ng Vo DPinh Trong, ¢ khu phé 2, thi trn
Duong Pong, huyén Phi Quéc. Puoc mét lic
thi Thanh bé vao ngu trude. Mot lac sau, khi
tan cugc nhau, Van ciing vao nha nghi nhung
do mé& cira gay tiéng 6n 16n nén 6ng Trong
(cht nha tro) budc ra nhic nhd Vin thi 2 bén
xay ra cy cii din dén 4u da. Lic nay Thanh
thire gidc budc ra thi thdy chu nha tro bi Vin
danh. Tuy khong lién quan dén minh, thay vi
vao can ngan thi Thanh lai x6ng lén bénh vuc
ong Trong va day Vin té xudng nén nha bat
tinh, dén sang hom sau nan nhan da tor vong
tai bénh vién.*°

Tém lai, nhitng yéu t6 tiéu cuc trong
mdi truong séng, bao gdm cac yéu td tiéu cuc
trong moi truong gia dinh, moi trudong gido
duc trong trudng hoc, méi trudng kinh té-xa
hoi cling nhu nhiing cach cu xu, thai do
khong ding muyc ctia nan nhan 14 nhiing yéu
t6 dong vai tro nguyén nhan va diéu kién

trong mdi quan hé tac dong qua lai véi nhimng
yéu td thudc vé chu thé cua toi pham s€ lam
phat sinh cac hanh vi pham t61 XPSKCCN.
Nghién ctru 1am rd cac nguyén nhédn va diéu
kién khach quan lam phat sinh cac hanh vi
pham td1 XPSKCCN s€ la nhiing can clr quan
trong khong thé thiéu trong viéc xay dung cac
giai phap phong ngira t6i pham, nhim han
ché, loai trir cac yéu td tiéu cuc dong vai tro
12 nguyén nhan va diéu kién cua tinh hinh t6i
pham.
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Abstract: Exercising people’s participation in legislative activities plays an
important role in ensuring democracy in a socialist state based on the rule of law. This not
only demonstrates the public participation in state management, but also contributes to
improving the effectiveness of legislative activities. However, despite the great efforts of
the State to promote the people’s right to participate in legislative activities, the current
situation in Vietnam has shown that people’s participation in legislative activities has not
met the requirements of the practice. Therefore, it is imperative to take measures to ensure
people's participation in legislative activities.
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1. The role of ensuring people's

participation right in legislative
activities in Vietham

People’s participation right in State
management is an important criterion to
assess the democratic level of a society.
In the State apparatus, the National
Assembly is defined as the "highest
representative body of the People, the
highest state authority of the Socialist
Republic of Vietnam™, the only organ
with constitutional and legislative powers
in Vietnam; hence, people’s participation

“Ho Chi Minh National Academy of Politics

in legislative activities is a necessary and
crucial requirement.

First of all, ensuring people's right
to participate in legislative activities
comes from the need to ensure
democracy in building the Socialist State
of Vietnam with the rule of law.

In the process of national
renovation and development so far, the
issue of building and strengthening “the
socialist rule-of-law state of the people,
from the people and for the people” has
always been concerned and focused by
the Party. Since the 7th Party Congress,

L Article 69, the Constitution of the Socialist Republic of Vietnam 2013

GHT
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through every congress, the Party's
theoretical thinking about “the socialist
rule-of-law state of the people, from the
people, for the people” has gradually
been developed. In the Party’s Strategy
for national development during the
transition period to socialism (revised and
developed in 2011), the Party reaffirmed
that “Our State is a socialist rule-of-law
State of the people, from the people and
for the people. All State power belongs to
the people and is based on an alliance
between the working class, the peasantry
and the intelligentsia, led by the
Communist Party of Vietnam”; “The
State serves the people, works closely to
the people, fully exercises the people's
democratic rights, respects and listens to
the people's opinions and operates under
the supervision of the people” 2. This
view has been institutionalized in the
2013 Constitution. The 2013 Constitution
states that “The Socialist Republic of
Vietnam is a socialist rule-of-law State of
the People, from the People and for the
People. The Socialist Republic of
Vietnam is characterized by the people’s
mastery, all State power belongs to the
people and is based on an alliance
between the working class, the peasantry
and the intelligentsia”.

The democratic characteristic of
the Vietnamese socialist rule of law is not

2The Communist Party of Vietnam (2011), Documents
of the 11th National Congress of the Party, National
Political Publishing House, Hanoi, p.85

3V. I. Lenin, Corpus, Episode 34, Su that Publishing
House, Hanoi, p.412.

only reflected in the responsibility of the
State to serve people but also reflected in
the mobilization of the people to
participate in State activities including
legislative activities (one of the main
areas of State operation). Ensuring
people’s participation in legislative
activities will contribute to promoting
democracy as well as the political
activeness of the people, thereby
exercising people’s participation right
stipulated by the Constitution.

Secondly, ensuring people's
participation in legislative activities
contributes to concretizing the principle
of people's participation in state and
social affairs management.

V. |. Lenin considered attracting
people to participate in State management
as "a wonderful method to increase the
State apparatus tenfold"® President Ho
Chi Minh also highly appreciated the role
of people in state management. He
emphaised that “Doing anything needs
people. Without the people, work can't be
done™. According to the President Ho
Chi Minh, the State must rely on people's
forces, ensure the motto "to bring all
issues to the people to discuss and find
solutions™.

Absorbing the views of Marxist
classic scholars on people's right to
participate in  state  management,

4Ho Chi Minh, Discussing about the State and laws,
National Political Publishing House, Hanoi, 2001,
p.481.
5Ho Chi Minh, Discussing about the State and laws,
National Political Publishing House, Hanoi, 2001,
p.464.
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Vietnam's constitution and laws have
acknowledged people's participation
right in state management. On the basis of
promoting people’s participation right in
state and social affairs management
recognized in the previous Constitutions,
the 2013 Constitution provides that
“Citizens have the right to participate in
state and social affairs management,
participate in discussion and petitioning
State agencies about the issues of the
grassroots, local or national level. The
State facilitates citizen participation in
state and social affairs management;
ensures publicity and transparency in
receiving and responding to the opinions
of citizens” (Article 28)

People's participation right in state
management is expressed in all three
main aspects of the State's operation,
namely legislative, executive and judicial
activities. Since the nature of legislative
activity is to bring the will of the people
into law, thereby exercising the people’s
mastery; ensuring people's right to
participate in legislative activities is a
prerequisite for the laws to fully and
correctly reflect the will and aspirations
of the people. Gathering the opinions of
experts, scientists and the people
becomes an indispensable step in the
process of law making.

Thirdly, ensuring people's
participation right in legislative activities
contributes to improving the
effectiveness of legislative activities.

People's right to participate in
legislative activities not only contributes
to the realization of the people's mastery

but also helps to improve the
effectiveness of legislative activities.
People participation in legislative
activities supports the investigation,
assessment and identification of social
issues need to be adjusted; and at the
same time, creates the channels for
verifying information and critical
analysis of policy. Policies or laws that
involve people’s participation, especially
people directly affected by the laws or
policies will become more practical, thus
ensuring the efficiency and effectiveness
of the policy and legal documents.

The participation of the people in
the legislative process is also an
opportunity  to popularize  and
disseminate policy and legal information,
thereby raising people's awareness of law
(including understanding laws,
respecting and complying with laws).
Moreover, people's participation in the
legislative process helps to create a
balance of benefits, harmonize conflicts
and build a high level of social consensus.
This is an important factor for the laws to
be translated from the documents into the
praxis.

In addition, citizen participation in
the legislative process makes the
legislature more cautious during the
legislative process. This is clearly an
objective and effective oversight of the
legislative process and relevant parties in
this process, which is also an inexorable
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trend of a modern democratic society
regardless of any political institution®.

2. Current situation of ensuring
people's participation in legislative
activities in Vietnam

Citizens can  participate in
legislative activities through several
forms such as: commenting on draft legal
documents; participating in voting when
the State holds a referendum on the
Constitution or laws and presenting
citizens'  initiatives or  agendas.
Vietnamese legal framework only
recognizes citizens’ right to participate in
legislative activities through contributing
opinions in the legislative process (Law
on the promulgation of legal normative
documents 2015) and voting when the
State organizes referendums on the
Constitution or laws (Law on
Referendum 2015).

Firstly,  regarding  collecting
people's opinions in the legislative
process, the 2013 Constitution and the
Law on Promulgation of Legal
Normative Documents 2015 stipulates
that citizens have the right to contribute
ideas in many stages of the legislative
process, from the stage of planning,
drafting; commenting on draft laws and
ordinances to the stage of appraisal and
verification of draft laws and ordinances.

It can be said that the current
regulations have created an important
legal basis for people to exercise their

6 Vietnam Institute for Legislative Studies (2018), The
citizen participation’s right in the state and social
affairs management according to the Constitution -
Current situation and recommendations.

right to contribute ideas in the legislative
process. In fact, collecting people's
opinions in legislative activities have
become regular activities of functional
state agencies.

However, the activity of gathering
people's opinions in the legislative
process still has many limitations. For
instance, the subjects who are consulted
on the draft laws are quite limited; there
is no appropriate mechanism for the
subjects directly affected by the law to
actively participate in the legislative
process. Gathering public opinions as
well as the value of public consultation’s
result has not been clearly regulated; the
legislative process has not yet engaged a
contingent of experts with high
professional qualifications and legal
knowledge to participate in legislative
activities. Moreover, there were often
cases where the time period for gathering
opinions was too short and urgent, which
limited the widely public participation.
Also, there is no mechanism relating to
the responsibilities of state agencies in
collecting opinions and responding to
people's opinions.

Secondly, as for exercising the
citizen right to participate in voting in the
case of referendum, referendum is a form
of direct democracy which clearly reflect
the principle “State power belongs to the
people”. Through voting activities,
citizens express their will and opinions
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about issues raised in the referendums,
including constitutional and legislative
issues.

The 2013 Constitution of Vietnam
states that "Citizens who are over
eighteen years olds have the right to vote
when the State organizes a referendum”
(Article 29). This provision is concretized
in the 2015 Law on Referendum,
including principles of referendum;
referendum issues; the subjects who are
eligible for referendum voting; the scope
of referendum organization; the subjects
who have the right to request for
referendums; cases where a referendum is
not organized; the result of referendums;
the efficiency of referendum; tasks and
authority of relevant agencies in the
referendums; and procedures  for
organizing referendums.

The Law of Referendum has
established the legal basis for people to
participate more actively in deciding
issues of national importance, including
legislative activities. However, in fact, no
public referendum has been held vyet.
Moreover, some  regulations on
referendum in the Referendum Law have
constrained the ability to realize this right
in practice. Article 14 of the Law on
Referendum  stipulates that “The
Standing Committee of the National
Assembly, the President of the State, the
Government or at least one-third of the
total number of National Assembly

7Phan Trung Ly & Dang Xuan Phuong, Developing
and strengthening mechanisms for the citizenz to
exercise state power by direct democracy - Theoretical

members has the right to request the
National Assembly to consider and
decide a referendum”. According to these
regulations, apart from the above four
entities, no other subjects (including the
people) have the right to request the
National Assembly to consider and
decide a referendum. In addition,
stipulating that the National Assembly
has the right to decide on referendums
(optional referendum) without
prescribing mandatory issues need to
undergo referendum and the requirement
to organize referendums on national wide
scale also limit the realization of the Law.

3. Some solutions to ensure
people's rights to participate in
legislative activities in Vietham today

Firstly, strengthening legal
frameworks for people's participation
rights in legislative activities in Vietnam.

Strengthening  regulations  on
gathering people's opinions in the
legislative process: In order to strengthen
regulations on gathering public opinion in
the legislative process, it is necessary to
clarify regulations on the mechanisms to
engage experts, scientists and practical
activists with relevant expertise; clearly
specify that legal documents subjected to
get public opinions should have a wide-
ranging effects and cover many areas or
emerge as outstanding issues need to be
reviewed and  adjusted’;  build
accountability mechanisms of state

and practical basis, National Political Publishing
House, Hanoi, p.369.
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agencies in  gathering, analyzing,
absorbing and responding to people's
opinions; specify the time period of
gathering public opinions which is
compatible with the complexity of each
bill.

Strengthening  regulations  on
referendums: The Law of Referendum
2015 has formed a legal basis for holding
referendums in practice. The point is how
to organize and prepare the necessary
conditions in order to implement the
these regulations. Besides, in the long
term, in case of amending the 2013
Constitution or the Law of Referendum,
some regulations on referendums should
be revised. For example, it is necessary to
legalize citizens' right to request for a
referendum in order to further promote
the people's mastery. In this case, it is
necessary to specify a minimum number
of people required to make request for a
referendum.  Apart from optional
referendums stipulated in the current
Constitution (referendums decided by the
National Assembly), it is essential to
supplement the form of mandatory
referendum (the Constitution should
provide the issues that must undergo a
mandatory referendum). In addition,
local referendums should be considered
since there are issues of national
importance under the jurisdiction of the
National Assembly but only have direct
effects within a locality or region, such as

8 Phan Trung Ly & Dang Xuan Phuong, Developing
and strengthening mechanisms for the citizenz to
exercise state power by direct democracy - Theoretical

building a power plant, implementing a
socio-economic project related to one or
several provinces or cities, or problems
that only local people can understand
clearly.

Adding the provisions on the
agenda initiatives: The agenda initiative
is a form of direct democracy in which
citizens can propose issues that need to be
included in the policy agenda or
legislative program?®. Adding the
provisions on agenda initiatives plays an
important part in ensuring the direct
participation of the people in legislative
activities right from the first stage. The
contents concerning agenda initiatives
include the required number of
signatures, the time allowed to collect
signatures, and  procedures  for
implementing agenda initiatives.

Secondly, raising people's
awareness of the right to participate in
legislative activities in Vietnam.

Acknowledging the right is the first
and indispensable condition to ensure the
effective implementation of public
participation in legislative activities.
Therefore, first and foremost, it is
necessary to raise people's awareness of
the right to participate in legislative
activity as a right holder. The State
should equip people with legal
knowledge and skills so that they can
exercise their right to participate in
legislative activities by themselves. In

and practical basis, National Political Publishing
House, Hanoi, p.30.
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addition, citizens need to be educated so
as to fully aware of their rights and their
position in relations with the State.
Concurrently, citizens need to be
encouraged to actively participate in
legislative activities, thereby
strengthening their ability to practice
democratic rights.

Thirdly, enhancing the
responsibility of the State in ensuring
people's right to participate in legislative
activities.

In a rule-of-law state, people's
participation right in policy making and
legislative process must be ensured by the
duty and responsibility of the State in
providing information, building legal
mechanisms not only for listening and
identifying people’s needs, but also
attracting the effective participation of
citizens in the process of making laws, in
order to enable laws and policies to be
tailored to people’s  preference”.
Therefore, it is necessary to enhance the
responsibility of the State in ensuring
people's right to participate in legislative
activities. It is necessary to clearly define
the responsibilities of the State in
gathering public opinions, synthesizing,
evaluating, absorbing, responding to
public opinions. To do so, the State
agencies must see the process of
gathering people's opinions as a two-way
process, in which the State is responsible
for clarifying the issues that the State

* Duong Thi Thanh Mai (2006), The participation of
experts and scientists in the legislative process, Journal
on Legislative Studies, (8).

absorbs the people’s opinions; and at the
same time, clarifying the issues which are
not absorbed and explaining the reasons
so that the people are able to understand
and be aware of the value of their
comments./.

References:

1. Duong Thi Thanh Mai (2006)",
Participation of experts and scientists in the
process of law-making, Journal of
Legislative Studies, (8).

2. Communist Party of Vietham (2011),
Documents of the 11th National Party
Congress, National Political Publishing
House, Hanoi.

3. Prof. Dr. Phan Trung Ly, Dr. Dang Xuan
Phuong (co-editor), Developing and
perfecting the mechanism of people to
implement state power by direct democracy
- Theoretical and practical basis, The Truth
National Political Publishing House,
Hanoi.

4. National Assembly (2013), Constitution of
the Socialist Republic of Vietnam.

5. National Assembly (2015), Law on
Promulgation of Legal Documents.

6. National Assembly (2015), Referendum
Law.

7. Nguyen Thi Thu Tra (2006), Attracting
the participation of the people in legislative
activities of the National Assembly of
Vietnam, Master's thesis in law, Law
Faculty - National University, Hanoi.

8. Institute of Legislative Studies (2018),
Right to participate in the management of



Nghién ciru trao doi ® Research-Exchange of opinion

the state and society of citizens according to Author Address: Ho Chi Minh National
the Constitution - Current status and Academy of Politics

recommendations, Scientific research at Email: tammai213@gmail.com

grassroots level, Hanoi

43



44 Tap chi Khoa hoc Vién Dai hoc Mo Ha Ngi 51 (01/2019) 44-50

QUYEN THAM GI A CUA NHAANTDAN VA
PONG LAP PHAP O-TWHUET TNRAAWG VA GI A
PHAP

Mai Thi Thanh Tam™

Ngay toa soan nhan dugc bai bao: 6/7/2018
Ngay nhan két qua phan bién danh gia: 4/01/2019
Ngay bai bao dugc duyét dang: 29/01/2019

Tém tit: Thuc hién quyén tham gia cia nhan dan vao hoat déng Idp phdp c6 vai tro
quan trong trong viéc bao dam tinh nhéan dan, tinh dan chii cia Nha mede phdp quyén xa
héi chii nghia. N6 khéng nhitng thé hién sy tham gia quan 1y nha nudce va xd hdi cia nhan
dan, ma con gép phan ning cao hiéu qua ciia hoat dong lip phdp. Thue tién Viét Nam cho
thdy, tuy Nha nuée da c¢é nhiéu né e trong viéc bdao dam thiee hién quyén tham gia cia
nhan dan vao hoat dong ldp phap nhung van chuwa dap ung dwoc doi hoi cua thuc tién, tir
dé dat ra yéu cdu cdp thiét la phdi tang cuong cdc giai phdp bdo dam sw tham gia cia

nhan dan vao hoat dong ldp phap.

Tir khéa: nhén dan, quyén tham gia, hoat dong ldp phdp

1.Vai tro bao
gia cua nhan dan
phap & Vi ét Nam
Quyén tham gia ciia nhan dan vao
hoat dong quan 1y nha nudc 1a mot ti€u
chi quan trong danh gid mtrc d¢ dan chu
cua mét xa hdi. Trong td chirc bo may nha
nudc, Quéc héi dugc xac dinh 1a “co quan
dai biéu cao nhét ciia Nhan dan, co quan
quyén lyc nha nuéc cao nhit cua nudc
Cong hoa xa hoi chu nghia Viét Nam™?
v6i chirc ning quan trong hang dau 1a 1ap
hién, 1ap phap nén quyén tham gia cia
nhan dan vao hoat dong lap phép la doi

* Hoc vién Chinh tri quéc gia HS Chi Minh

d & m h¢i khyck quan, tohva wd dac biét quan
v atong.h o0 a t

dong | ap

Thit nhat, viéc bao dam quyén tham
gia cua nhan dan vao hoat dong lap phap
xuat phat tir yéu cau bao dam tinh nhan
dan, tinh dan chu trong qua trinh xay
dung Nha nudc phap quyén xi hoi chu
nghia Viét Nam.

Trong tién trinh d6i méi va phat
trién dat nudc cho dén nay, van dé xay
dung va hoan thién “Nha nudc phap
quyén xi hoi chu nghia cia dan, do dan,
vi dan” luén dugc Pang ta quan tam, chd
trong. Ké tir Pai hoi VII, qua moi ky dai

1 Piéu 69, Hién phap Nudc Cong hoa x hoi chu nghia Viét Nam ndm 2013
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hoi, tu duy 1y luan cia Pang vé nha nude
phap quyén xa hoi chu nghia cta dan, do
dan, vi dan ngay cang phat trién, hoan
thién. Dén Cuong linh x4y dung dat nude
trong thoi ky qua d6 1én chu nghia xa hoi
(b6 sung, phét trién nam 2011), Pang ta
tiép tuc xac dinh: “Nha nudc ta 1a Nha
nude phap quyén xa hoi cha nghia cia
nhéan dan, do nhan dan, vi nhan dan. Tét
ca quyén lyc Nha nudce thude vé nhan dan
ma nén tang 1a lién minh gitta giai cap
cong nhan voi giai cip nong dan va doi
ngil tri thire, do Bang Cong san Viét Nam
lanh dao”; “Nha nudc phuc vu nhan dan,
gén bé mat thiét vi nhan dan, thuc hién
day di quyén dan cha ctia nhan dan, ton
trong, lang nghe y kién ctia nhan dan va
chiu sy gidm sat ciia nhan dan”?. Quan
diém nay da dugc thé ché héa trong Hién
phap nam 2013. Hién phap 2013 khing
dinh: “Nha nudc Cong hoa xa hoi chu
nghia Viét Nam la nha nudc phép quyén
xa hoi chu nghia cia Nhan dan, do Nhan
dan va vi Nhan dan. Nuéc Cong hoa xa
hoi chu nghia Viét Nam do Nhan dan lam
chii; tt ca quyén lyc nha nude thude vé
Nhan déan ma nén tang 14 lién minh giira
giai cAp cong nhan vai giai cap nong dan
va doi ngti tri thuc”.

Tinh nhan dan, tinh dan cha cua
Nha nudc phap quyén xa hoi cha nghia
Viét nam khong chi dugc thé hién & trach
nhiém ctia nha nudc phuc vu nhan dan ma

2 Pang Cong sén Viét Nam (2011), Van kién Pai hoi
dai biéu toan qudc lan thir XI, Nxb Chinh tri quéc gia,
Ha Nbi, tr.85

3V, I. L& nin, Toan tdp, Tap 34, NXB Sy that, Ha Noi,
tr.412.

con thé hién & viéc huy dong duogc su
tham gia cua nhan dan vao hoat dong nha
nuoc, trong d6 co6 hoat dong lap phép
(mot trong nhiing linh vue hoat dong chu
yéu ctua bd may nha nuéc). Bao dam
Nhan dan tham gia vao hoat dong 1ap
phap s& gop phan phat huy dan chu, phat
huy tinh tich cuc chinh tri ctia nhan dan,
thuc hién quyén tham gia ctia ngudi dan
da duoc Hién phap quy dinh.

Thir hai, viéc bao dam quyén tham
gia cua nhan dan vao hoat dong 1ap phap
gop phan cy thé hda nguyén tic nhan dan
tham gia vao quan ly nha nudc va xa hoi.

V. 1. Lénin coi viéc 16i cudn dong
dao nhan dan tham gia quan ly nha nudc 1a
“phuong phép tuyét diéu dé ting ngay mot
lic bo may nha nudc cia ching ta 1én gdp
mueoi lan” 3. Chu tich H6 Chi Minh ciing
dic biét dé cao vai tro cta nhan dan trong
quéan 1y nha nudc. Ngudi cho rang: “Lam
viéc gi cling phai c6 quan ching. Khong
c6 quan chung thi khong thé 1am dugc”
4. Chu tich H6 Chi Minh quan ni¢m, nha
nudc phai dya vao lyc lugng nhan dan,
bao dam phuong chdm "dua moi van dé
cho dan chung thao luin va tim cach giai
quyét"®,

Tiép thu quan diém cua cac nha
kinh dién Mécxit vé quyén tham gia quan
1y nha nudc cua nhan dan, Hién phéap va
phap luat Viét Nam da ghi nhan vé quyén
tham gia quan ly nha nudc ctia nhan dan.

4 H) Chi Minh, Ban vé nha nwéc va phdp ludt, Nxb
Chinh trj quéc gia, Ha Noi, 2001, tr.481.
5 H) Chi Minh, Ban vé nha nwéc va phdp ludt, Nxb
Chinh trj quéc gia, Ha Noi, 2001, tr.464.
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Trén co s& ké thira va phat huy quyén
tham gia quan ly nha nuéc va xa hoi dugce
ghi nhan trong cac ban Hién phap trudc,
Hién phap nam 2013 quy dinh: “Cong
dan c6 quyén tham gia quan 1y nha nudc
va x4 hoi, tham gia thao luan va kién nghi
v6i co quan nha nude vé cac vén dé cia
co s0, dia phuong va ca nudc. Nha nude
tao diéu kién dé cong dan tham gia quan
1y nha nudc va xa hdi; cong khai, minh
bach trong tiép nhan, phan hoi y kién,
kién nghi ctia cong dan” (Diéu 28).

Quyén tham gia ctia nhan dan vao
hoat dong quan 1y nha nude duge thé hién
trén ca ba phuong dién hoat dong chu yéu
cua nha nudc 1a 1ap phap, hanh phap va tu
phap. Boi ban chit ctua hoat dong lap
phép 1a dua y chi ciia nhan dan 1én thanh
luat, 13 hinh thtrc quan trong dé thuc hién
quyén lyc cia nhan dan; do do, bao dam
quyén tham gia cua nhan dan vao hoat
dong lap 1a diéu kién tién quyét dé phap
luat dugc ban hanh phan anh dﬁy du, dung
dan y chi, nguyén vong cta nhan dan.
Viéc ldy v kién ciia chuyén gia, cac nha
khoa hoc va nhan dan tré thanh mét budce
quan trong, khong thé thiéu trong quy
trinh 1ap phap.

Thir ba, viéc bao dam quyén tham
gia cua nhan dan vao hoat dong lap phép
gop phan nang cao hiéu qua cua hoat
dong 1ap phap.

Quyén tham gia cua nhan dan vao
hoat dong lap phap khong nhiing thé hién
quyén lam chu ctia nhan dan ma con gop
phan nang cao hiéu qua ctia hoat dong lap

6 Xem: Vién Nghién ctru lap phap (2018),
Quyén tham gia quan ly nha nwdc va xa hoi

phap. Su tham gia ctia nhan dan vao hoat
dong 1ap phap hd tro viéc diu tra, danh
gia, nhan biét cac vain dé can diéu chinh
trong xa hoi; déng thoi, tao kénh kiém
ching thong tin va phan bién trong qua
trinh phéan tich chinh sach ctua dy an luat.
Cac chinh sach, luat huy dong dugc sy
tham gia cua nhan dan, dac biét 1a sy tham
gia cla céc ddi tuong chiu su tdc dong
tryc tiép, s& phit hop véi tinh hinh thuc té
hon, nho d6, van ban luat dugc ban hanh
c6 tinh hi€u lyc va hi€u qua cao hon.

Su tham gia cua nhan dan vao qua
trinh 1ap phap ciing chinh 13 co hoi dé
tuyén truyén, phd bién chinh sach, phap
luat, tir 46 gép phan nang cao ¥ thirc phap
luat ctia nhan dan (bao gdm ca hiéu biét
phap ludt va y thirc ton trong, chap hanh
phap luat). Hon nira, sy tham gia cua nhan
dan vao qua trinh 1ap phép gilip tao ra su
can bang loi ich, hai hoa cac xung dot va
tao nén su déng thuan xa hoi cao. bay
chinh 14 yéu t6 quan trong dé phap luat di
vao doi séng xa hoi nhanh hon.

Bén canh do, viéc tham gia cua
cong dan trong qua trinh 1ap phap khién
co quan lap phép than trong hon trong qua
trinh 1ap phap. Day rod rang 1a mot sy giam
sat khach quan va hiru hiéu d6i véi qua
trinh 1&p phap va cac bén tham gia 1ap
phap - diéu nay ciing thé hién xu hudng
tat yéu cua mdt xa hoi dan chu hién dai du
& bat ky thé ché nao®.

22.Thuc b a

tham gia cua nhan
| ap phap & Vi ét N

ciia cong dan theo Hién phdp - Thue trang
va kien nghi, DBé tai khoa hoc cap co so
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Nhan dan c6 thé tham gia vao hoat
dong 1ap phéap thong qua cac hinh thuc
nhu: tham gia gop ¥ kién vao du thao van
ban quy pham phap luat; tham gia biéu
quyét khi Nha nuéc to chic trung cau ¥
dan vé Hién phap hoac dao luat va trinh
sang kién cong dan, sang kién chuong
trinh nghi su. V& phuong dién phap 1y,
Viét Nam méi ghi nhan quyén tham gia
cua nhan dan vao hoat dong lap phap qua
viéc lay ¥ kién nhan dan trong quy trinh
lap phép (Luat ban hanh van ban quy
pham phap luat 2015) va biéu quyét khi
Nha nuée t6 chirc trung cu ¥ dan vé Hién
phap hodc luat (Luat Trung cdu y dan
2015).

Thir nhdt, thuc trang lay y kién
nhan dan trong quy trinh 1ap phap

Hién phap nam 2013 va Luét Ban
hanh van ban quy pham phap luat nam
2015 quy dinh nhan dan c6 quyén tham
gia dong gop y kién trong nhiéu giai doan
cua quy trinh 13p phap, tir giai doan lap
chuong trinh, xay dung ludt, phép 1énh;
giai doan soan thao luat, phap I¢nh; giai
doan gop y vao du thio luat, phap 1énh
dén giai doan tham dinh, tham tra du thao
luat, phap 1énh.

C6 thé khang dinh, hé théng cac
quy pham phdp luat thoi gian qua da tao
ra co s& phap 1y quan trong dé nhan dan
thyc hién quyén tham gia dong gop ¥ kién
trong quy trinh 1ap phap. Thyc tién ciing
cho thiy, hoat dong lay y kién nhan dan
trong hoat dong lap phap da tré thanh
hoat dong thudong xuyén cta cac co quan
nha nuéc c6 thim quyeén.

Tuy nhién, hoat dong ldy v kién
nhéan dan vao quy trinh 1ap phap van con

nhiéu han ché, bt cap nhu: ddi tuong
duogc 14y y kién vao dy thao luat kha han
hep; chua c¢6 co ché thich hop dé cac d6i
tuong truc tiép chiu tac dong cua luat co
quyén chu dong tham gia vao quy trinh
1ap phap; viéc tong hop ¥ kién cua nhan
dan va gia tri, két qua cua cac cudc liy y
kién nhin din chua dugc quy dinh 15
rang; chua tap hop dugc doi ngii chuyén
gia co trinh d6 chuyén moén nghiép vu
gidi, am hiéu vé phép luat tham gia hoat
dong 1ap phap; thoi gian thyc hién ldy ¥
kién qua ngdn va qua gip nén chua thu
hat dugc sy tham gia dong ddo cua nhan
dan; khong c6 co ché rang budc trach
nhiém cua co quan nha nudc trong viéc
liy y kién va phan hdi y kién nhéan dan.

Thir hai, thyuc trang thyc hién quyén
tham gia biéu quyét khi Nha nudc to chirc
trung cau ¥ dan ctia nhan dan

Trung cau y dan 1a mot hinh thic
dan chu truc tiép va 1a biéu hién truc tiép
cao nhat ciia nguyén tic quyén lyc nha
nude thude vé nhan dan. Thong qua hoat
dong bo phiéu biéu quyét khi nha nude
trung cau y kién, nhitng nguoi dan dén
tudi truong thanh, voi tu cach cong dan
ciia minh, thé hién y chi, quan diém,
chinh kién ctia minh vé nhitng vin dé
dugc duogce ra trung cau y kién, trong d6
c¢6 cac van dé 1ap hién, 1ap phap.

O Viét Nam, Hién phap nam 2013
quy dinh: “Cong dan dt mudi tam tudi tre
1én c6 quyén biéu quyét khi nha nude to
chtrc trung cau dan y” (Piéu 29). Quy
dinh nay dugc cu thé hoa trong Luat
Trung cdu y dan nim 2015. Luat Trung
cau y dan 2015 quy dinh kha chi tiét vé
trung cau ¥ dan gébm: nguyén tic trung
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cau y dan; cac van dé trung cau y dan; dan trén pham vi toan qudc ciing lam
ngudi ¢ quyén bo phiéu trung cau y déan; giam kha nang thuc hién cua Luat.

3.M0 t s6 giai phap ba
guyén t hannhagni ad &cni av ao h o g
dong | ap phap & Vi ét Nan

pham vi t6 chirc trung cau ¥ dan; chu thé
c6 quyén dé nghi trung cau y dan; cac
truong hop khéng t6 chuc trung cau ¥

dan; két qua trung ciu y dan; hiéu luc cua
két qua trung cau ¥ dan; nhiém vu, quyén
han cta cac co quan, to chuc trong to
chuce trung cAu ¥ dan; trinh ty, thu tuc td
chtc trung cu y dan. Luat Trung ciu y
dan da tao co s¢ phédp 1y cho nhan dan
tham gia mdt cach tich cuc va chu dong
hon vao qua trinh quyét dinh nhimng cong
viéc hé trong ctia dat nudc, trong do cod
hoat dong 1ap phéap. Tuy nhién, trén thuc
té, cho dén nay chwa c6 mot cudc trung
cau y dan nao dugc Nha nudc t6 chuc.
Mot s6 quy dinh vé trung ciu ¥ dan trong
Luat Trung cau ¥ dan di 1am giam kha
nang hién thyc héa quyén nay trong thuc
té. Piéu 14 Luat Trung cau ¥ dan quy
dinh: “Uy ban thuong vu Qudc hoi, Chu
tich nuéc, Chinh phu hodc it nhat 1a mot
phan ba téng sé dai biéu Qubc hoi co
quyén d& nghi Qudc hoi xem xét, quyét
dinh viéc trung cau y dan”. Theo c4c quy
dinh nay thi ngoai 4 chu thé ké trén thi
khong con c¢6 cha thé nao khac (ké ca
nhan dan) c6 quyén dé nghi Qudc hoi xem
x¢ét, quyét dinh vi¢c trung cau y dan. Bén
canh do, viéc quy dinh Quéc hoi co quyén
quyét dinh trung cau y dan (trung cau y
dan tily ¥) ma khéng quy dinh nhitng van
dé bat budc Qudc hoi dua ra trung cau y
dan va quy dinh chi to chtic trung ciu ¥

" GS.TS Phan Trung Ly, TS Bang Xuan Phuong
(dong chi bién), Xay dung va hoan thién co ché nhan
dan thuc hién quyén lyc nha nudc bang dan chu

Thir nhdt, hoan thién cac quy dinh
phap luat vé quyén tham gia ctia nhan dan
vao hoat dong 1ap phép ¢ Vit Nam.

Hoan thién cac quy dinh vé ldy y
kién nhén dan trong quy trinh ldp phdp:
Viéc hoan thién cac quy dinh vé lay ¥
kién nhan dan trong quy trinh 1ap phéap
can lam 3 cac van dé sau: can dua ra cac
uy dinh phap luat vé co ché huy dong, st
dung, phat huy duoc tri tu¢ cua cac
chuyén gia, cac nha khoa hoc, nha hoat
dong thuc tién c6 chuyén mon lién quan
dén noi dung céc du an luat; quy dinh rd
ndi dung cac van ban luat duoc lya chon
dé xin ¥ kién nhan dan 1a cac vin ban co
pham vi diéu chinh rong va c6 tim anh
huong dén nhiéu ddi twong, nhiéu linh
vuc hodc nhitng van dé ndi com, bire xtc
can duoc thao g0, xem Xxét, diéu chinh 7;
can tao ra co ché rang budc trach nhiém
cua co quan nha nudc trong viéc tap hop,
phan tich, tiép thu va phan hdi cac y kién
ctia nhan; quy dinh cu thé vé thoi gian liy
¥ kién nhan dan phu hop vé6i do phie tap
cua tung du thao luat.

Hoan thién cdc quy dinh vé trung
cau y dan: Luit Trung cau y dan dugc ban
hanh nim 2015 di tao co sé phap 1y day
du va cu thé cho viéc trung cau y dan trén
thuc té. Van dé datra la phai td chirc thuc

tryc tiép — Co 56 Iy lugn va thyc tién, Nxb Chinh trj
quoc gia Sy that, Ha Noi, tr. 369.
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hién va chuan bi nhitng diéu kién can thiét
nhu thé nao dé co thé thuc hién duoc cac
quy dinh vé trung cau y dan. Bén canh do,
vé lau dai, khi c6 diéu kién stra d6i Hién
phap nim 2013, Luit Trung cau ¥ dan,
chung ta cAn stra d6i mot sd ndi dung vé
trung cau y dan nhu: Can bd sung quy
dinh nhan dan c6 quyén dé xut trung cau
y dan. Theo do, can tinh dén viéc quy
dinh trao cho mot sd lugng ngudi dan
nhit dinh (ngudng téi thiéu sb ngudi tng
ho) c6 quyén dé nghi trung cau y dan
nham phat huy hon nita vai tro ctia nhan
dan véi tu cach 1a chu thé cia quyén luc
nha nuéc. Can quy dinh khong chi hinh
thire trung cau ¥ dan tuy ¥ nhu Hién phap
hién hanh (viéc trung cau ¥ dan do Qudc
hoi quyét dinh) ma con can bd sung thém
hinh thtrc trung cau ¥ dan bat budc (Hién
phap quy dinh nhiing van dé phai duoc
dua ra trung cau y dan) nham phét huy
hon nita chi quyén nhan dan. Can xem
xét viéc trung cau y dan ¢ pham vi dia
phuong bdi ¢6 nhitng van dé quan trong
ctia dat nudc thude tham quyén cia Qudc
hoi nhung no chi tac dong truc tiép trong
pham vi mot dia phuong hoac khu vuc, vi
du nhu viéc xay dung nha may dién hay
mot dy an kinh té x4 hoi c6 lién quan dén
mot hodc mot sé tinh, thanh phd hoic
nhimg van dé chi ngudi dan dia phuong
méi hiéu rd.

Bé sung quy dinh vé sdng kién
chwong trinh nghi sw: Sang kién chuong
trinh nghi su 1a hinh thtc dan chua truc

8 GS.TS Phan Trung Ly, TS Bang Xuan
Phuong (d6ng chu bién), Xdy dung va hodn
thién co ché nhdan dan thuc hién quyén lyc

tiép ma theo d6 cong dan co thé dé xuat
n6i dung can dua vao chwong trinh xay
dung chinh sach, phap luat cia nha nudc
thong qua quyén d& xudt mot van dé cu
thé vao chuong trinh nghi sy cta co quan
1ap phap 8. Viéc bd sung quy dinh vé sang
kién chwong trinh nghi sy c6 ¥ nghia quan
trong trong vi¢c bao dam su tham gia truc
tiép ciia nhan dan vao hoat dong 1ap phap
ngay tir khau dau tién, tao diéu kién dé
nhan déan dua ra cic dé xuét chinh sach.
Céc ndi dung can quy dinh vé sang kién
chuong trinh nghi su gdm: sé luong chir
ky theo yéu cau, thoi gian cho phép dé thu
thap chit ky, trinh tu, tha tuc thyc hién
sang kién chuong trinh nghi su, v.v...

Thir hai, nang cao nhan thirc cia
nhan dén vé quyén tham gia vao hoat
dong 1ap phap ¢ Vi¢t Nam.

Hiéu biét vé quyén la diéu kién dau
tién, khong thé thiéu dé c6 thé bao dam
quyén tham gia cua nhan dan vao hoat
dong 1ap phéap dugc thuc hién trong thuc
tién mot cach hiéu qua. Vi thé, trudc hét,
can nang cao nhan thic cia nhan dan vé
quyén tham gia vao hoat dong lap phap
v6i tu cach 1a cha thé quyén. Nha nude
can trang bi cho nhan dan nhimng kién
thirc phap luat va ki nang can thiét dé ho
c6 thé ty minh thyc hién quyén tham gia
vao hoat dong 1ap phap. Can ting cudng
gido duc quyén tham gia ciia nhan dan
vao hoat dong 1ap phap gitp ho c6 nhan
thirc dung dan, ddy di vé quyén ciia minh,
vi tri cia minh trong quan h¢ véi nha

nha nuoc bdngNddn chil truec tiép — Cosoly
ludn va thyc tien, Nxb Chinh tri quoc gia Su
that, Ha Noi, tr. 30.
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nude. Cung voi do, can khuyén khich dé
nhan dan tich cyc tham gia vao cac hoat
dong l1ap phap, tir do, rén luyén kha nang
thyc hanh quyén dan chu ctia nhan dén.
Thur ba, tang cuong trach nhiém cua
nha nuéc trong bao dam quyén tham gia
cua nhan dan vao hoat dong lap phap.
Trong nha nuéc phap quyén, quyén
cia nhan dan tham gia xay dung chinh
sach, phap luat phai dugc bao dam bang
bon phan va trach nhiém ctia nha nudc
trong viéc cung cap thong tin, tao ra co
ché phap 1y dé nha nudc khong chi ling
nghe, phéat hién nhu cau ma con thu hut
su tham gia c6 hiéu qua cua cong dan
trong qua trinh lam ra cac dao luat phu
hop v6i nhu ciu cta cudc séng va y chi,
nguyén vong cua nhan dan”. Do dé, can
tang cuong trach nhi¢ém cua Nha nudc
trong bao dam quyén tham gia ciia nhan
dan vao hoat dong 1ap phap. Can xac dinh
15 trach nhiém ctia nha nudce trong viée to
chuc 13y v kién, tiép thu, tong hop, ddnh
gia, phan hoi, va giai trinh cac y kién
tham gia dong goép cta nhan dan. Mudn
vdy, cac co quan c¢6 tham quyén phai xem
qué trinh tiép nhan cac ¥ kién tham gia
ctia nhan dan 14 qua trinh hai chiéu, trong
d6 nha nudce c6 trach nhiém lam ro nhitng
van dé duoc tiép thu trong du an, dy thao
luat; déng thoi cling can phai giai trinh
lam 15, phan hdi lai nhitng vn dé chua
tiép thu va giai thich 1y do dé nhan dan

* Duong Thi Thanh Mai (2006), Su tham gia ciia

cac chuyén gia, cdac nha khoa hoc vao qud trinh

dugc thong suot va nhan thic ro gia tri
cua cac y kién dong gép cua minh.
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1. Overview of the Court's
application of criminal law to the abuse
of trust in appropriating property

According to the prevailing
viewpoint, applying the law is one of the
four forms of law implementation:
compliance  with the law; law
enforcement; use law and application of
law!.Curriculum  State theory and
Law of the University of Law defines:
Applying the law is a form of law

“Hung Yen City People's Procuracy

implementation in which the state
through state agencies or competent
authorities organize for legal entities to
implement the regulations by law or by
themselves according to the provisions of
the law to make decisions that give rise
to, change, suspend or terminate specific
legal relations?.

From the above definition, it can be
defined: Applying the criminal law of the
court for the abuse of trust in

1 Hanoi Law University, State Theory and Law Curriculum, Police Publishing House, 2011, p

185.

2 Hanoi Law University, State Theory and Law Curriculum, Police Publishing House, 2011,

p.186

PEOPLE™S COUR



52 Nghién ciru trao déi ® Research-Exchange of opinion

appropriating property is the form of law
implementation, in which the court on
behalf of the state based on the legal
provisions in general and criminal law in
particular create decisions or judgments
that give rise to, change or terminate
criminal legal relations in each specific
criminal case.

2. Practical application of
criminal law for the abuse of trust in
appropriating property
In the period 2014-2018, the Ho Chi
Minh City People's Court tried 11
criminal cases to abuse the trust of
appropriating assets, of which 8 cases
were appealed or protested. In 8 cases of
appeals and protests, there are 5 cases of
keeping the first instance verdict, only 3
cases of being punished. Studying cases
that have been sanctioned by the
Appellate Panel reveals some limitations
and problems as follows:

2.1. The Court of First Instance
has not yet reviewed all extenuating
circumstances

Study the contents of the case
Hoang Van T showed that: T is an
employee of the pawnshop at No. 11
DDN, Ward Q, District E, Ho Chi Minh
City, he took of the pawnshop owner (Vu
Xuén T) an used AirBlade motorbike, an
used Iphone 5 mobile, an used Ipad tablet
and VND 25 million in cash. The written
conclusions of appraisal No. 152/HDDBG
dated December 17, 2014 valuing Honda

3 Extracted the first instance criminal judgment
No. 26/2018/HSST dated April 5, 2018 by Ho
Chi Minh City People's Court.

AirBlade motorcycles worth  VND
25,000,000; Iphone 5 mobile worth
6,000,000 VND; Ipad tablet is worth
VND 6,500,000. The total value of assets
that accused Hoang Van T appropriated
from Mr. Vu Xuan T was VND
62,500,000. The Court of First Instance
has considered accepting extenuating
circumstances: The accused has no
criminal record; first offense; sincere
declaration; repent. Since then, the Court
of First Instance applies Point p Clausel
and Point d Clause 2 Article 46; Article
33; Article 45 of the 1999 Penal Code
states that Hoang Van T is guilty of
abusing trust in appropriating assets and
punishing Hoang Van T for 3 years in
prison®.

Hoang Van T has an appeal letter to
mitigate the penalty. The Appellate Court
has stated that, in addition to the
circumstances that the First Instance Trial
has recorded, defendant Hoang VVan T has
other extenuating circumstances,
including: the defendant's family
situation hard; after committing a crime,
the defendant donated kidneys to save
people and was confirmed by PX General
Hospital. On the other hand, studying the
situation of the accused family shows
that, accused was born in 1986 in Nam
Ha, registered as a permanent resident in
X district of Ninh Binh province. The
mother of the accused died when the
defendant was still in his childhood, the
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accused father was a wounded soldier.
Hoang Van T was educated in high
school to grade 11 and then went to Ho
Chi Minh City to work as a hired laborer.
The appropriation of 62,500,000 VND
was partly due to the pawner's fault, Mr.
Vu Xuan T lacked inspection and
supervision, the operation process of the
business establishment, created many
loopholes, it is stimulated Hoang Van T
had an intention to commit a crime.
Failure to accurately assess the
extenuating circumstances, as well as fail
to clarify the causes and conditions
leading to criminal acts has led to the
inaccuracy when assessing the nature and
the danger of criminal acts, so the
punishment that the First Instance Court
applies to Hoang Van T is too heavy, not
commensurate with the nature and
severity of the offense, so it does not meet
the purpose of the penalty. From this
judgment, the Court of Appeal accepted
the appeal, reducing the penalty for T
from 3 years in prison to 2 years in
prison.*

The case of Phan Thi Thanh T is
also a case where the court has not fully
evaluated the facts of the case. The
content of the case is Phan Thanh T
entrusted by Mrs. Nguyen Thi Tuyet M to
drive motorbike to the parking. Phan
Thanh T took the motorbike to sell for
VND 10,000,000 and spent all the money
and left for her hometown in Binh Thuan.

4 Criminal appellate judgment No. 238/2018/HSPT
June 12, 2018 by Ho Chi Minh City People's Court.

Nguyen Thi Tuyet M could not contact
Phan Thanh T and declare to the police.
10 days later, afraid of being arrested,
Phan Thanh T redeemed his motorbike
and returned it to Ms. M. Conclusion of
asset valuation No.24 dated 19/01/2017
of the Property Valuation Council of Thu
Duc district , the motorbike that Phan
Thanh T took away to sold for VND
25,592,000. The first instance verdict No.
220/2017/HSST on July 13, 2017 of Thu
Duc District People's Court, Ho Chi Minh
City accused the defendant of guilty of
abusing the trust in appropriating assets.
The Trial Panel have applied Point a,
Clause 1, Article 140; Points h and p,
Clause 1, Article 46 of the Penal Code for
punishing defendant Phan Thanh T 10
months in prison®. Phan Thanh T made an
appeal letter. The Appellate Trial Panel
has judged that the Court of First Instance
has assessed the extenuating and
applicable circumstances for Phan Thanh
T. However, the Court of First Instance
has not yet fully evaluated the Phan
Thanh T's extenuating circumstances
were applied. Phan Thanh T is a
demobilized soldier, her family is in a
difficult situation, so she transgresses
temporarily. After committing the crime,
Phan Thanh T redeemed the motorbike
and returned it to the victim. Thus, the
consequences of criminal acts have been
completely overcome. In this case, Phan
Thanh T has just declared his sincerity

5 Extracted the first instance judgment of
220/2017/HSST on July 13, 2017 of the
People’s Court of Thu Duc District, Ho Chi Minh City
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and repented, so there is a basis to reduce
her punishment. On that basis, the
Appellate Trial Panel accepted the
appeal, reducing the penalty for T from
10 months to 8 months in prison ©.

The case of Pham Thi Bao Tr
guilty of abusing the trust in
appropriating assets is also a case that has
not fully evaluated the circumstances of
the case. The contents of the case are as
follows: From June to August 2014,
taking advantage of many loopholes
management process of VDTT preschool
under QT education joint stock company,
when collecting fees, Pham Thi Bao Tr
has only reported to Mrs. Hoang A, the
legal representative of the company a half
of the fees paid by each parent, and the
other half has been appropriated. In
addition, Pham Thi Bao Tr also declared
false invoice to repair and purchase
equipment. The total amount of money
appropriated is VND 184,236,000. The
Trial Panel has applied point a, clause 2,
Article 140 of the Criminal Code 1999,
amended and supplemented in 2009;
Point b, s Clause 1 Article 51, Clause 2
Article 51 Criminal Code 2015, amended
and supplemented in 2017 sanctioned
Pham Thi Bao Tr 2 years and 6 months in
prison’. The defendant has an appealed
letter for a mitigation of the penalty and
asked for a suspended sentence because
of difficult family circumstances. The

6 Criminal appellate judgment No. 509/2017/HSPT
September 22, 2017 of the Ho Chi Minh City People's
Court.

Court of Appeal said: The accused has
good personalities, the attitude of sincere
declaration, repentance, has voluntarily
overcome the whole amount of
appropriation before prosecuting the
case, the victim has a petition letter for a
mitigation of the penalty for the accused.
In addition, accused husband of the
defendant participated in the revolution,
was awarded many medals. The accused
has a difficult family situation, has small
children; The defendant has a clear
residence, in the process of bail, the
defendant has well abided by the state
law. The accused has a stable job and has
small children so it is deemed
unnecessary to impose imprisonment
penalties, suspended sentences for the
accused also achieve the purpose of
education and prevention. From the
above judgment, the Appellate Trial
Panel shall apply Point d, Clause 2,
Article 140 of the Criminal Code of 1999,
Point b and s, Clause 1, Clause 2, Article
51, Clause 1, Clause 2, Article 65 of the
Criminal Code 2015 , amended and
supplemented in 2017 to sanction the
accused Pham Thi Bao Tr 2 years and 6
months of suspended sentence, the
probationary period is 5 years from the
date of declaration appellate judgment.
Thus, from all three cases can be
seen, although, the Basic Instance Trial
Panel has correctly applied the facts of

7 Extracted the criminal judgment of first
instance No. 09/2018/HSST on January 22,
2018 of the People's Court of District 7, Ho
Chi Minh City.
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the case to decide the penalty, so
basically, the penalty is decided to be
commensurate with the nature and extent
of the offense. However, some
circumstances have not been evaluated
comprehensively by the Trial Panel,
especially the circumstances of the family
situation and the offender's identity. In
addition, the issues related to the causes
and conditions of specific offenses have
not been clarified by the court to create
the most complete, comprehensive and
clear picture of the crime case from It has
the most complete and accurate
awareness of the offender's identity and
related circumstances in order to provide
an accurate and most appropriate penalty
for the nature and seriousness of the
offense. The judgments that have been
accepted to appeal and to be corrected for
the first instance by the Trial Panel show
a tendency that the first instance
judgments are in the direction of applying
a more severe penalty than the dangerous
level of offense. Therefore, all three first-
instance judgments are modified by the
Appellate Trial Panel in the direction of
mitigating penalties. In which 1 sentence
reduced from 3 years in prison to 2 years
in prison; 1 sentence reduced from 10
months in prison to 8 months in prison

8 Resolution No. 01/2013 / NQ-HDTP dated
November 1, 2013 of the Council of Judges of
the Supreme People's Court guiding the
application of Article 60 of the Criminal Code on
suspended sentences; Resolution No. 02/2018 /
NQ-HDTP dated May 15, 2018 of the Council of
Judges of the Supreme People's Court guiding

and 1 sentence retained the penalty level
for 2 years and 6 months in prison but for
suspended sentence.

2.2. The Court of First
Instance has not yet applied the
suspended sentence

Suspended  sentences  are
measures of exemption from conditional
imprisonment, which are applied by the
Court to offenders who are sentenced to
no more than 3 years, based on the
offender’s identity and extenuating and
considered circumstances see no need to
obey  imprisonment® A suspended
sentence is a regime that both
demonstrates the humanity of Vietnam's
Criminal Law and works to encourage
offenders to self cultivate, practice and
educate in the community with active
support of the family, agencies and
society. In addition, the suspended
sentence is also of great economic
significance, helping to save a lot of
money to renovate and educate offenders
of sentence execution in prisons®.

The application of a suspended
sentence brings many benefits both to the
state as well as to the offenders, so the
Supreme People's Court continuously has
documents guiding the application of
suspended judgments to help the People's

the application of Article 65 of the Criminal
Code on suspended sentences.

® Nguyen Van Buong, Regulation of
suspended sentence according to the
Vietnamese criminal law from practice in
Central and Central Highlands, Doctoral
thesis thesis, Academy of Social Sciences,
2017, page 41.
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Court apply properly use this regime to
both ensure the interests of offenders and
bring benefits to the State. Although the
Supreme People's Court just issued
Resolution No. 02/2018 / NQ-HDTP
dated May 15, 2018 of the Council of
Judges of the Supreme People's Court
guiding the application of Article 65 of
the Criminal Code on suspended
sentence, however, this Resolution takes
effect from July 1, 2018. Therefore, the
above cases apply the guidance in
Resolution No. 01/2013 / NQ-HDTP
dated November 1, 2013 2013 of the
Supreme People's Court of Judges
instructed the application of Article 60 of
the Criminal Code on suspended
sentences. Under the guidance of this
Resolution, many of the accused of the
three appellate cases mentioned above
satisfy the conditions for suspended
sentence and should have been convicted
by the offenders. For example, the case of
Pham Thi Bao Tr, although the Court of
First Instance sentenced 2 years and 6
months to imprisonment, however, the
Appellate Panel corrected the sentence,
sentenced the accused to 2 years and 6
months. suspended sentence. In our
opinion, the court's decision to impose a
suspended sentence on the accused Pham
Thi Bao Tr is completely satisfactory,
because she satisfies all 5 conditions
stated in Resolution No. 01/2013/NQ-
HDTP as : Imprisoned for no more than

10 Clause 1 Article 2 Resolution No. 01/2013
/ NQ-HDTP dated November 1, 2013 of the
Council of Judges of the Supreme People's

three years for less serious offenses,
serious offenses, very serious offenses;
Having good personalities; There are
specific, clear residences; There is no
aggravation of criminal liability; Being
able to self-reform and if not arresting
them, serving their imprisonment
penalties does not adversely affect the
fight against crime, especially corruption
crimes®®, The defendant Pham Thi Bao
Tr also does not fall under the cases that
the Supreme People's Court instructs that
he will not be entitled to suspended
sentence in Clause 2, Article 2 of
Resolution N0.01/2013/NQ-HDTP dated
November 1, 2013 of The Council of
Judges of the Supreme People's Court
guides the application of Article 60 of the
Criminal Code on suspended sentences.
These facts are Dbasically easily
identifiable, however, on the condition
that "Being able to self-transform and not
arrest them to obey their imprisonment
does not adversely affect the defense of
the defense and anti-crime "is a condition
that is not easily perceived. This is a
barrier that many trial councils did not
decide to defend the suspended sentence.
The study of 8 cases of appeal shows that
all 8 defendants in these cases have
applications for mitigating penalties, of
which 4 defendants proposed suspended
sentences. However, among the four
defendants who requested a suspended
sentence, the Court of Appeal only

Court guiding the application of Article 60
of the Criminal Code on suspended
sentence.
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considered one accused sentence (25%).
For example, the case study of Pham Thi
Minh N taking advantage of the
assignment of cashier to Lotte Mart Go
Vap supermarket, she knew that payment
data of probationary workers were not
saved in supermarket data. So when
paying for the guest, N issued the
payment in the mode of internship
workers to appropriate the sale amount.
Up to the time of detection, from June to
August 2017, N has appropriated the total
amount of VND 45,665,000. The first
instance verdict states that N is guilty of
abusing the trust in appropriating
property; Pursuant to Clause 1, Article
140 of the Criminal Code of 1999; Points
bands, Clause 1 and Clause 2, Article 51;
Point g, Clause 1, Article 52; Article 38
Criminal Code 2015 punishes 6 months
imprisonment for defendant Pham Thi
Minh N. She filed a petition to mitigate
the penalty and asked for a suspended
sentence!!. The Court of Appeal said that
the Court of First Instance applied
extenuating circumstances such as
sincere declaration and repentance;
compensated for the victims; The accused
has no criminal record. However, there
are different views between the
Procuracy and the Court. The
Procuratorate said that Pham Thi Minh
N's behavior does not fall into multiple
crimes. However, the Appellate Trial
Panel judged, because Pham Thi Minh N
was only assigned to charge customers

11 Criminal judgment of first instance No.
27/2018 / HSST dated March 16, 2016 of

every Saturday and Sunday, so every time
the accused appropriated the
supermarket's money was not connected.
about time, the accused's behavior
satisfies the "Crime many times"
situation. In our opinion, this judgment of
the Trial Panel is not satisfactory. The
basic difference between continuous
crime and crime many times it is:
continuous crime is a crime where
objective  behavior is  continuous,
including many acts of the same type that
occur next to each other in time, invading
a social relationship and are dominated
by the intention guilty whereas repeated
offenses are cases where the offender has
committed a crime many times without
previous treatment. Considering the
behavior of Pham Thi Minh N, she is
assigned the cashier to the weekends.
Taking advantage of loopholes in the
management process of the supermarket,
each time performs her duties, Pham Thi
Minh N uses such deceitful behavior as
issuing payment invoices in the regime of
trainees for appropriating money. Here,
considering the nature of N's work, she is
only assigned to carry out the cashier duty
on the weekends so every time she
performs the task, N will perform the act
of appropriating property. This case is
completely different in case N is assigned
to work as a cashier on consecutive days
of the weekfrom June to August 2017, but
at the end of the week N commits an
offense. This case will be considered to

the People's Court of Go Vap District, Ho
Chi Minh City.
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be committed in a discontinuous manner.
In case of N, she is only assigned to
perform tasks on the weekends, every
time she performs the task, N will
perform the same type of offense, all of
which are governed by the same item
target of crime. Therefore, along with the
principle of benefiting the accused, in this
case, it is necessary to determine that the
offense of N belongs to a continuous
crime, not a crime many times. On the
other hand, considering the conditions of
Pham Thi Minh N, she has all the
conditions to sentence a suspension under
the guidance of Resolution No.
01/2013/NQ-HDTP of November 1, 2013
of the Judges' Council of Supreme
People's Court (Now it is the Resolution
No. 02/2018/NQ-HDTP dated May 15,
2018 by the Judges' Council of the
Supreme People's Court guiding the
application of Article 65 of the Criminal
Code). In this case, N was sanctioned for
6 months in prison, however, after
committing the crime, N was sincere
declaration, repentance and she has
compensated all the money appropriated,
N has no criminal record, circumstances
of difficult families, divorced parents; the
accused must raise his elderly mother and
his terminally ill brother; The accused has
a clear residence. In this case, the
Appellate Court should accept the appeal
and impose a six-month sentence but the
suspended sentence. The suspended
sentence against the accused N has just
met the purpose of punishment, good
expression of humanitarian policies of
criminal law, helping the accused to take

care of their elderly mother, terminally ill
brother, at the same time, it helps to save
money for execution of imprisonment.

3. Recommendations to ensure

proper application of criminal law

Proper application of criminal law
is the best guarantee of the adjustment
effect of criminal law, thus contributing
to ensuring basic rights and interests of
offenders. In order to ensure proper
application of criminal law for the abuse
of trust in appropriating property, in our
opinion, it is necessary to perform some
following solutions well:

Firstly, it is necessary to continue
to improve criminal law and strengthen
the explanation and guidance of criminal
law. The 2015 Penal Code, amended in
2017, has made many progress,
overcoming many of the limitations of
the Criminal Code in 1999, however,
some provisions in the 2015 Penal Code,
amended in 2017 still not specific, clear,
causing difficulties in the application
process. For example, the provision
"considers that there is no need to arrest
the imprisonment penalty™ in paragraph 1
of Article 65 of the Criminal Code 2015,
the amendment in 2017 on suspension is
quite general, abstract, and greatly
depends on the subjectivity of members
of the Trial Panel. This is a huge obstacle
to applying suspended sentence in trial
practice. Therefore, it is necessary to
study to replace with more specific, clear
regulations, facilitating the application of
law.

Article 175 of the Criminal Code
2015, amended in 2017, has made some
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modifications, but it is necessary to
continue with the explanations and
guidelines for a consistent understanding
and application. Article 175 of the Penal
Code 2015 has been supplemented
"Property is the main means of earning a
living of the victim and their family”,
however, the content of this concept has
not yet explained or guided. On the other
hand, the concept of “escaping"”,
"deliberately not paying”, "causing
negative impacts on security, social order
and safety” in the provisions of Article
175 of the Penal Code has not been
clarified yet. The explanation and
specific guidance of these concepts is an
urgent requirement to facilitate the
process of law application as well as to
ensure proper application of laws.
Secondly, it is necessary to
strengthen professional capacity and law
application skills of judges,people's
jurors in particular as well as those
conducting proceedings in general.
Implementing the strategy of judicial
reform of the Politburo in Resolution No.
49-NQ/TW of June 2, 2005, the quality of
the staff with judicial titles has been
significantly raised, but still has not met
the practical requirements.
Implementation of Conclusion No. 01-
KL/TW dated 4 April 2016 of the
Politburo on the continuation conducted
of Resolution No. 48-NQ/TW on the
strategy to build and perfect Vietnam's
legal system till the year In 2010, the
orientation to 2020, the Central Judicial
Reform Steering Committee set out
Program No. 03/CTt/BCDCCTPTW on

October 6, 2016 on the focus of judicial
reform in the 2016-2021 term in which
continue to improve the professional
qualifications and working skills of
judicial officials to better meet the
practical requirements of law application.

Third, need to strengthen more
the coordination mechanism between
Investigation Agency, Procuracy and
Court in the process of resolving criminal
cases. Need to summarize practical
experience, strengthen the organization
of scientific seminars among these
agencies to unify in scientific awareness,
which is an important foundation in the
process of applying the law in practice.
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MOT SO KIEN NGHI
LUAT HI NH Su Ol
CHI EM DOAT TAI
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TU THUC TIEN AP
vol TOlI LAM DUN
SAN CUA TTBANHAN NHA
HO CHI MI NH

Lé Duy Twong”

Ngay toa soan nhan dugc bai bao: 8/7/2018
Ngay nhan két qua phan bién danh gia: 8/01/2019
Ngay bai bao dugc duyét dang: 28/01/2019

Tém tit: Thyc tién dp dung phap ludt hinh sy doi véi toi lam dung tin nhiém chiém
doat tai san cua Toa dn nhéan dan thanh pho Ho Chi Minh thoi gian qua cho thdy van con
nhitng khé khan, han ché, vieong mdc, tiv @6 anh hwdng dén hiéu qua dp dung phép ludt
hinh sw. Bai viét nay phan tich lam ré mét s6 han ché, khé khdn, vieong mdc trong thuc
tién dp dung phap ludt hinh sy doi véi i lam dung tin nhiém chiém doat tdi san cia Toa
dan nhdn déan thanh phé Hé Chi Minh, qua d6 dwa ra mét sé kién nghi gép phan bdo dam
dp dung dung phadp ludt hinh sw doi véi cac t6i lam dung tin nhiém chiém doat tai san.

Tir khéa: Ap dung phdp ludt hinh su; Thuc tién; Toi pham; Lam dung tin nhiém chiém
doat tai san; Toa an nhdn dan, thanh phé Ho Chi Minh.

1 Khai quat veé& Apdungphap lgat laphinhéhtc thuc hién
l uat hinh sw cua TO aphaplnat tébidgidé mhadnirdc thohg qual a m
dung tin nhiém chi €& mnacdoguantnhahudcihoacsité chirc trich

Theo quan diém phd bién hién
nay, ap dung phap luat 1a mot trong bdn
hinh thuc thyc hién phap luét 1a: Tuan thu
phép luat; Thi hanh phap luat; St dung
phap luat va Ap dung phap
luat.?

Giéo trinh Ly luan Nha nudc va phap
luat cua Truong Dai hoc Luat dinh nghia:

c6 tham quyén to chirc cho cic chu thé
phép luat thuc hién nhiing quy dinh cua
phép luat hodc tu minh cdn clr vao cac
quy dinh ctia phéap luat dé tao ra cac quyét
dinh lam phat sinh, thay ddi, dinh chi
hodc cham dut nhitng quan hé phap luat
cu thé.?

* Vién truong Vién kiém sat nhan dan thanh phd Hung Yén
! Truong Pai hoc Luat Ha Noi, Gido trinh Ly luan Nha nuéc va Phap luat, Nxb. Cong an nhan dan, 2011,

tr. 185.

2Truong Pai hoc Luat Ha N§i, Gido trinh Ly ludn Nha nude va Phap luat, Sdd, tr. 186.
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Tir dinh nghia trén, c6 thé dinh nghia: Ap
dung phdp ludt hinh sw cia Toa dn doi
VOi toi lam dung tin nhiém chiém doat tai
san la hinh thuc thuc hién phap ludt,
trong do Toa an nhan danh Nha nwdc can
cir vao cdc quy dinh cua phadp ludt noi
chung va phap ludt hinh sw noi riéng tao
ra cac quyét dinh hodc ban dn lam phat
sinh, thay doi hay cham dirt cdc quan hé
phap ludt hinh sy trong tung vu an hinh

sw cu the.

2. Thwc tién ap
hinh swv doi V& t O
chi ém doat t ai san

Giai doan 2014 -2018 toa an nhan
dan thanh phé H6 Chi Minh xét xir 11 vu
an pham t0i lam dung tin nhiém chiém
doat tai san, trong d6 c6 8 vu bi khang
céo, khang nghi. Trong 8 vu c6 khang
cao, khang nghi thi c6 5 vu gilt nguyén
ban 4n so tham, chi c6 3 vu bi stra hinh
phat. Nghién ctu cic vu an duogc Hoi
ddng xét xir cap phuc tham co sira hinh
phat cho thay ndi 1én mot s6 han ché,
vudng mic sau day:

tinh bang Ipad da qua st dung va 25 triéu
déng tién mat. Ban két luan giam dinh )
152/HPDG ngay 17/12/2014 dinh gia xe
gin maiy Honda AirBlade tri gia
25.000.000 dong; Pién thoai di dong
Iphone 5 tri gi4 6.000.000 dong; May tinh

bang Ipad tri gia 6.500.000 dong. Toéng
gia tri tai san ma bi cao chiém doat cta
ong T 13 62.500.000 dong. Toa an cap so
thAm dd xem xét chap nhan cac tinh tiét
kignnngye 1apHi dcpchuh b @éh an, tién

stt; @ham t0i yanm @Au; thann khan khiai @ m

b4o; dn nan hdi cai. T d6, Toa an cép SO
thim ap dung diém p khoan 1 va diém d
khoin 2 Diéu 46; Diéu 33; Diéu 45
BLHS 1999 tuyén bd Hoang Vian T pham
to1 lam dung tin nhiém chiém doat tai san
va xi phat Hoang Van T 3 nam
t0.3

Hoang Van T c6 don khang céo xin giam
nhe hinh phat. Toa 4n cap phuc thim nhan
dinh, ngoai cac tinh tiét ma Hoi dong xét
XU so thdm da ghi nhan, bi cdo Hoang
Vin T con c6 nhitng tinh tiét khac, nhu bi

2. 1. Toad oan haéaap cdioe@hoan canh kho khan; bi cao sau khi

xem xét hét cac t
Nghién ctru ngi dung vu an Hoang
Vin T cho thay: T 13 nhan vién cta tiém
cam dd tai dja chi s6 11 DDN, phuong Q,
Quan E, Thanh phé H6 Chi Minh di lay
ctia chii tiém cAm dd (6ng Vi Xuan T) 1
chiéc xe may hiéu AirBlade, 1 dién thoai
di dong Iphone 5 da qua str dung, 1 may

3 Trich Ban an hinh su so thim sb
26/2018/HSST ngay 05/4/2018 cua Toa én
nhan dan thanh pho H6 Chi Minh.

n hpham 6i€t hiénghidnatdetumgude, duoc

Bénh vién Pa khoa PX xac nhan. Mat
khéc, nghién ctru hoan canh gia dinh bi
cao cho théy, bi cao sinh nam 1986 tai
Nam Ha, dang ky thuong tra tai huyén X
tinh Ninh Binh. Bi c4o mat me tir nho, cha
bi céo 1a thuwong binh. Bi cao c¢6 hoan
canh gia dinh khé khin nén chi hoc dén
16p 11 thi theo nguoi quen vao thanh phd
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Hd Chi Minh lam thué, kiém tién. RS rang
hanh vi chiém doat 62.500.000 dong mot
phan ciing do 16i ctia 6ng T, chu tiém cam
d6 da thiéu kiém tra, giam sat, quy trinh
hoat dong c6 nhiéu so hé nén phan nao
kich thich y dinh pham t6i cua T. Vigc
khong danh gia chinh x4c nhiing tinh tiét
giam nhe, cling nhu khong lam r6é nguyén
nhan, diéu kién dan dén hanh vi pham t6i
lam cho viéc danh gia tinh chat, mtc do
nguy hiém cta hanh vi pham t6i chua
dung, dan dén hinh phat ma tda an cip so
tham ap dung cho T la qua nang, chua
tuong xung voi tinh chat, mic do nguy
hiém cua hanh vi pham td1, nén chua dap
ung dugc muc dich cua hinh phat. Tw
nhén dinh nay, Toa én cép phuc tham da
chap nhan khang c4o, giam nhe hinh phat
cho T tir 3 nam ti xudng thanh 2 nim
to.4

Truong hop ctia Phan Thi Thanh T ciing
13 vu 4n ma toa an chua danh gia hét cac
tinh tiét cua vu an. Noi dung vu &n: Phan
Thanh T duoc chi Nguyén Thi Tuyét M
tin tuong giao cho diéu khién xe mé 6
guri vao bai gui xe. T da dem xe di ban véi
gia 10.000.000 ddng va tiéu xai hét tién
r0i bé vé qué ¢ Binh Thuan. Chi M khong
lién lac dugc nén trinh bao cong an. Sg¢ bi
bét nén 10 ngay sau, T dd dem tién chudc
lai xe mo t6 va mang tra lai cho chi M.
Két ludn dinh gia tai san sd 24 ngay

4 Ban 4n hinh sy phtic thdm s6
238/2018/HSPT ngay 12 thang 6 nam 2018
ctia Toa an nhan dan thanh phd H6 Chi
Minh.

5 Trich Ban 4n so thdm s6 220/2017/HSST
ngay 13/7/2017 ctia TAND quan Thu Puec,
thanh phé H6 Chi Minh.

19/01/2017 ctua Hoi déng dinh gia tai san
quan Thu buc két luan: Chiéc xe tri gia
25.592.000 ddng. Ban 4n so thim sd
220/2017/HSST ngay 13/7/2017 cua
TAND quan Thi Pirc, thanh phd Hb Chi
Minh tuyén bi cdo T pham tdi lam dung
tin nhiém chiém doat tai san. Hoi dong
xét xir ap dung diém a khoan 1 Diéu 140;
diém h, p khoan 1 Diéu 46 BLHS xir phat
bi co Phan Thanh T 10 thang ti.> T lam
don khang céo. Hoi dong xét xir phuc
tham nhan dinh, Hoi dong xét xir cip so
thim da dénh gia cac tinh tiét giam nhe va
T duoc hudng, tuy nhién, Hoi dong xét xir
cap so thdm van chua danh gia hét cac
tinh tiét giam nhe ma T phai dugc hudng,
nhu ban than T 13 quan nhéan xut ngi, gia
dinh c6 hoan canh kho khin nén nhét thoi
pham t6i. Sau khi pham t6i, T da chudc
lai xe va tra lai cho ngudi bi hai. Nhu vay,
hau qué cia hanh vi pham t6i da bi khéc
phuc hoan toan. Truong hop nay thé hién
T 1a ngudi vira thanh khan khai bao, vira
an nan hdi cai nén co cin cir giam nhe
hinh phat cho T. Trén co s¢ d6, Hoi d@)ng
xét xtr cdp phiic tham chap nhan khang
cao, giam nhe hinh phat cho T tir 10 thang
t0 xudng 8 thang tu.°

Vu 4n ciia Pham Thi Bdo Tr pham t6i lam
dung tin nhiém chiém doat tai san ciing 13
vu 4n chua danh gia hét cac tinh tiét ciia
vu viéc. Noi dung vu viéc nhu sau: Tu

6 Ban 4n hinh sy phuc tham s6
509/2017/HSPT ngay 22 thang 9 nam 2017
ctia Toa 4n nhan dan thanh phd H6 Chi
Minh.
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thang 6 dén thang 8 nam 2014, loi dung
khiu quan 1y cua truong mam non
V.D.T.T thudc Cong ty TNHH c6 phan
gio duc QT con nhiéu k& ha, khi thu tién
cua phu huynh dong hoc phi, Tr giri email
bao cho ba Hoang A (Ngudi dai dién theo
phap ludt ctia cong ty) mot nira sd tién cia
tung phu huynh déng hoc phi, nira con lai
Tr chiém doat. Ngoai ra, Tr ciing ké
khéng héa don stra chita va mua sam
trang thiét bi. Tong sd tién Tr chiém doat
1a 184.236.000 dong. Hoi dong xét xir da
van dung diém a khoan 2 Diéu 140 B
luat hinh sy nam 1999, sira d6i, bo sung
nam 2009; diém b, s khoan 1 Diéu 51,
khoan 2 Piéu 51 B luat hinh sy nim
2015, stra d6i bo sung ndm 2017 xtr phat
Pham Thi Bao Tr 2 nim 6 thang tu.” Bi
cao khang cdo xin giam nhe hinh phat va
xin dugc hudng an treo vi hoan canh gia
dinh kho khian. Toa 4n cip phuc thim
nhén xét: Bi cdo c6 nhan than tét, thai do
khai bao thanh khan, an nan héi cdi, da tu
nguyén khéc phuc np lai toan bo sb tién
chiém doat trude khi khoi td vu an, nguoi
bi hai c6 don bii nai dé nghi gidam nhe
hinh phat cho bi cdo. Ngoai ra, bi cdo co
chéng tham gia cdch mang, duogc ting
thudng nhiéu huy chuong. Bj cdo c¢6 hoan
canh gia dinh kho khén, cé con nho; Bi
cdo cO noi cu tri rd rang, trong qua trinh
tai ngoai chap hanh tot phap luat nha
nude; Bi cao co cong viéc on dinh va co
con nho nén xét thiy khong can thiét ap
dung hinh phat tu giam ma cho bi cao
dugc huong an treo cling dat dugc muc

7 Trich Ban an hinh su so thim sb
09/2018/HSST ngay 22 thang 01 nim 2018

dich giao duc riéng va phong ngtra chung.
T nhan dinh trén, Hoi déng xét xur cép
phuc tham 4p dung diém d khoan 2 Piéu
140 B0 luat hinh sy ndm 1999, diém b, s
khoan 1 khoan 2 Diéu 51, khoan 1 khoan
2 Diéu 65 B¢ luat hinh sy niam 2015, stra
ddi, bod sung nam 2017 x& phat bi cao
Pham Thi B4o Tr 2 nam 6 thang tu nhung
cho hudng an treo, thoi gian thir thach la
5 nam ké tir ngay tuyén an phuc tham.
Nhu vy, trong cd ba vu an trén,
c6 thé thiy, Hoi dong xét xtr so thAm mic
du vé co ban di van dung dung nhiing
tinh tiét ciia vu an dé quyét dinh hinh
phat, vi vay vé co ban, hinh phat dugc
quyét dinh 13 twong xtmg véi tinh chat,
mirc do nguy hiém cua hanh vi pham tdi.
Tuy nhién, mdt s6 tinh tiét van chua duoc
Hoi dong xét xir danh gia mot cach toan
dién, nhét 1a cac tinh tiét thudc vé hoan
canh gia dinh, nhan than nguoi pham toi.
Bén canh d6, nhimng van d¢ lién quan dén
nguyén nhan va diéu kién cua hanh vi
pham t0i cu thé chua duoc toa an 1am 1o
dé dyng 1én mot b tranh day du, toan
dién va chan that nhat vé vu viée pham tdi
dé tir d6 c6 nhan thirc mot cach day du,
chinh xac nhit nhan than ngudi pham toi
va céc tinh tiét c6 lién quan nham dua ra
mot hinh phat chinh xéc, phii hop nhat véi
tinh chét, mic d6 nguy hiém cta hanh vi
pham t6i. Cac ban &n da duoc Hoi déng
xét xtr chdp nhan khang cdo va tuyén sira
an so tham cho thiy mot xu hudng la cac
ban 4n so thdm déu xu theo hudng ap
dung mot hinh phat nghiém khéc hon so

ctia Toa 4n nhan dan quan 7 thanh phd HO
Chi Minh.
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v6i tinh chat, mic d6 nguy hiém cua hanh
vi pham t6i. Do vdy, ca 3 ban 4n so thim
bi Hoi dong xét xir phiic thdm stra thi déu
stra theo hudng nhe hon, trong d6 1 ban
an giam tir 3 ndm ti xudng thanh 2 nam
td; 1 ban an giam tir 10 thang ti xudng
con 8 thang tu va 1 ban an git nguyén
muc hinh phat 2 ndm 6 thang tu nhung
cho huong an treo.

2. 2. Toa an
manh dan ap dung

An treo 13 bién phap mién chap
hanh hinh phat tu c6 diéu kién, dugc Toa
an ap dung d6i v6i nguoi pham t6i bi phat
tu khong qué 3 ndm, can ctr vao nhan than
ctia ngudi pham t0i va céac tinh tiét giam
nhe, xét théy khong can budc phai chép
hanh hinh phat t1.% An treo 1a mot ché
dinh vira thé hién tinh nhan dao cua Phap
luat hinh sy Viét Nam, vira ¢6 tdc dung
khuyén khich ngudi pham t6i tu tu
dudng, rén luyén, gido duc tai cong dong
voi su hd tro tich cuc cua gia dinh, co

quan, xa hoi.?

Bén canh do, an treo cling
6 ¥ nghia 16n vé mat kinh té, giup tiét
kiém rat nhiéu kinh phi cai tao, gido duc
nguoi pham tdi thi hanh an trong céc trai
giam.1°

Viéc ap dung an treo mang lai nhiéu loi
ich c4 cho nha nudc cling nhu cho nguoi
pham t0i, vi vay Toa 4n nhan dan tdi cao
lién tuc c6 cac van ban huéng dan ap

8 Nghi quyét s6 01/2013/NQ-HDTP ngay 01
thang 11 nam 2013 ctia Hoi dong tham phan
TANDTC huéng din 4p dung Diéu 60 cua
B6 luat hinh sy vé an treo: Nghi quyét )
02/2018/NQ-HDTP ngay 15 thang 5 nam
2018 cta Hoi dong tham phan TANDTC
huéng din 4p dung Diéu 65 cua B luat hinh
su v& 4n treo.

~

cap

an

65

dung ché dinh 4an treo nham gitip tda an
nhan dan céc cép co thé ap dung ding
nhat ché dinh nay dé vira bao dam loi ich
cua ngudi pham tdi, vira mang lai 191 ich
cho Nha nudc. Mac du Toa an nhan dan
t6i cao mdi ban hanh Nghi quyét sb
02/2018/NQ-HDTP ngay 15 thang 5 nam
2018 ctia Hoi dong tham phan TANDTC
huéng dan ap dung Piéu 65 cua Bo luat
Isindr su vé Mndreo, tug tthithaNghi quyét
nbyrméi@o hiéu luc tr ngay 01 thang 7
nam 2018. Vi vy, cac vu 4n néu trén déu
ap dung hudng dan tai Nghi quyét sb
01/2013/NQ-HDPTP ngay 01 thang 11
nim 2013 cta Hoi dong tham phan
TANDTC huéng dan ap dung Diéu 60
ctia BO luat hinh su vé an treo. Chiéu theo
huéng dan cua Nghi quyét nay, nhiéu vu
an trong s6 8 vu an bi khang cao, khang
nghi noi trén thoa man cac diéu kién duoc
hudng an treo va nh€ ra ngudi pham toi
phai dugc huodng an treo. Vi du vu én cua
Pham Thi Bao Tr néi trén, mac du Hoi
dong xét xir cap so tham tuyén phat 2 nim
6 thang tu, tuy nhién, Hoi dong xét xur
phuc thim d3 sta lai ban 4n, tuyén phat
Tr 2 ndm 6 thang tu nhung cho hudng an
treo. Theo chung toi, viéc tda an quyét
dinh cho Tr hudng an treo 1a hoan toan co
o sG, vi Tr théa mén ca 5 diéu kién duge
néu tai Nghi quyét s6 01/2013/NQ-HDTP
1a: Bi xtr phat ti khong qua ba nim vé toi

® Truong Dai hoc Luat Ha Noi (2010), Giao
trinh Luét hinh sy Viét Nam, tap 1, Nxb.
Codng an nhan dan, trang 302.

10 Nguyén Vin Buong, Ché dinh 4n treo
theo phép luat hinh sy Viét Nam tir thuc tién
mién Trung va Ty Nguyén, Luan 4n tién sy
luat, Hoc vién Khoa hoc xd hoi, nam 2017,
trang 41.
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it nghiém trong, t6i nghiém trong, toi rat
nghiém trong; C6 nhan than tot; Co noi
cu tra cu thé, rd rang; Khong c6 tinh tiét
tang ndng trach nhiém hinh su; C6 kha
nang tu cai tao va néu khong bat ho di
chip hanh hinh phat tu thi khong gay anh
huong x4u dén cude déu tranh phong,
chéng to1 pham, dac biét 1a cac tdi pham
vé tham nhiing. ! Bj céo Tr ciing khong
thudc cac truong hop ma Toa an nhan dan
t6i cao hudng din 1a khong cho huéng an
treo tai khoan 2 Piéu Diéu 2 Nghi quyét
s6 01/2013/NQ-HPTP ngay 01 thang 11
nim 2013 cia Hoi dong tham phan
TANDTC huéng dan ap dung Diéu 60
ctia Bo luat hinh sy vé 4n treo. Nhimg tinh
tiét ndy vé co ban 1a c¢6 thé dé dang nhan
biét, tuy nhién vé diéu kién “C6 kha ning
tw cdi tao va néu khong bat ho di chdp
hanh hinh phat tu thi khong gay anh
hwéng xau dén cudc ddu tranh phong,
chong téi pham” 1a mot diéu kién khong
dé dang nhan thirc duge. Chinh diéu nay
12 mot rao can ma nhiéu Hoi déng xét xur
khong quyét dinh cho bi cdo huong an
treo. Nghién ctru 8 vu an bi khang céo,
khang nghi cho thay, ca 8 bi cdo trong 8
vu an déu c6 don xin giam nhe hinh phat,
trong do c6 4 bi cdo xin dugc huong an
treo. Tuy nhién trong sb 4 bi cdo xin dugc
hudng an treo thi chi ¢ duy nhét 1 bi céo
dugc Toa an cip phic tham cho hudng an
treo (chiém ty 1& 25%). Theo chiing toi,

1 Khoan 1 Diéu 2 Nghi quyét sb
01/2013/NQ-HDTP ngay 01 thang 11 nam
2013 cta Hoi dong tham phan TANDTC
huéng din 4p dung Diéu 60 cia BO luat hinh
su v& 4n treo.

day 1a mot ty 1& qua it boi nhiéu bi céo
trong sb cac bi cao xin giam nhe hinh phat
c6 thé xem xét cho hudng an treo, nhung
Hoi dong xét xir da khong cho cac bi cdo
nay duoc huong an treo. Vi du, nghién
ctru vu an Pham Thi Minh N lg¢i dung vi¢c
duoc giao lam thu ngan cho si€u thi Lotte
Mart Go Vap, biét duoc di liéu thanh
toan cua nguoi dang thuc tap thi khong
duoc luu vao dir liéu cua si€u thi nén khi
thanh toan tién cho khach, N d3 xuét hoa
don thanh toan & ché d6 thuc tap dé chiém
doat sb tién ban hang. Tinh dén thoi diém

bi phat hién, tir thang 6 dén thang 8/2017,
N d3 chiém doat tong sb6 tién Ia
45.665.000 dong. Ban 4n so tham tuyén
N pham t6i lam dung tin nhiém chiém
doat tai san; can cir khoan 1 Diéu 140 B
luat hinh sy nam 1999; diém b, s khoan 1,
khoan 2 Diéu 51; diém g khoan 1 Piéu
52; Diéu 38 B¢ luat hinh sy ndm 2015 xir
phat N 6 thang tu. N lam don xin gidm
nhe hinh phat va xin dugc huong an
treo.*? Toa 4n cdp phuc tham nhan dinh,
Toa 4n cip so tham ap dung cac tinh tiét
giam nhe, nhu thanh khan khai béo, an
nan hoi cai; da boi thuong thiét hai cho
nguoi bi hai; bi cdo chua cé tién 4n, tién
su. Tuy nhién, & day xut hién quan diém
khac nhau giita Vién kiém sat va Toa an.
Vién kiém sat cho ré’mg, hanh vi cia N
khong thudc trudng hop pham tdi nhiéu
lan. Tuy nhién, Hoi ddng xét xu phuc

12 Ban 4n hinh su so thAm s6 27/2018/HSST
ngay 16-3-2018 cua Toa 4n nhan dan quan
Go Vap, Thanh pho H6 Chi Minh.
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tham nhén dinh, vi bi cdo N chi dugc
phan cong tinh tién cho khach hang vao
moi thir 7 va chu nhat hang tuan, nén mdi
14n bi céo chiém doat tién cua siéu thi 1a
khong lién tuc vé thoi gian nén hanh vi
ciia bi cdo théa man tinh tiét “Pham t¢i
nhiéu 1an. Theo ching t6i, 1ap luan nay
ctia Hoi dong xét xir 1a chua thoa déng,
Su khac nhau co ban gitra t0i lién tuc va
pham t6i nhiéu 1an 13 ti lién tuc 1 toi
pham ma hanh vi khach quan c¢6 tinh lién
tuc, bao gdm nhiéu hanh vi cing loai xay
ra ké tiép nhau vé mat thoi gian, cliing
xam hai mot quan hé x4 hoi va déu bi chi
phéi boi ¥ dinh pham t6i. Pham ti nhiéu
lan 13 trudng hop nguoi pham toi di thyc
hién mot to1 pham nhiéu 1an ma cac lan
trudc chua bi xur 1y. Xét hanh vi cia N 1a
truong hgp N duogc phan cong lam thu
ngan vao cac cudi tuan. Loi dung k& ho
trong quan 1y ciia siéu thi, mdi lan thyc
hién nhiém vu, N déu sir dung hanh vi
gian ddi “xuat hoa don thanh toan & ché
do thuc tap” dé chiém doat tién. O day,
can xét dén tinh chat cong viéc cia N. Do
N chi dugc giao thyc hién nhiém vu thu
ngén vao cac cudi tudn nén mdi khi duoc
giao nhiém vu thi N déu thuc hién hanh
vi chiém doat tai san. Truong hop nay
hoan toan khéc truong hop N duoc giao
nhiém vu thu ngén lién tyc tat ca cac ngay
tir thang 6 dén thang 8/2017, nhung chi
cudi tuan N méi thyuc hién hanh vi pham
t01. Truong hop nay mdi dugc coi 1a thuc
hién t01 pham mot cach khong lién tuc.
Con truong hop N chi dugce giao thuc
hién nhiém vu vao céac cudi tudn, mdi khi
c6 diéu kién thyc hién nhi¢m vy thi N déu
thuc hién cung mot dang hanh vi pham
t6i, cac hanh vi nay déu bi chi phéi boi

cung mot muc dich pham téi. Vi vay,
cung vdi nguyén tac lam lgi cho bi can, bi
c4o thi trong trudng hop ndy, can xac
dinh hanh vi pham t6i cua N thudc truong
hop td1 lién tuc chir khong phai pham toi
nhiéu 1an. Mat khéc, xét c4c diéu kién cla
N ¢6 du cac diéu kién theo hudng din cua
Nghi quyét s6 01/2013/NQ-HDTP ngay
01 thang 11 nim 2013 cua Hoi dong thim
phan TANDTC hudng din ap dung Piéu
60 cua Bo luét hinh su vé an treo (Nay la
Nghi quyét s 02/2018/NQ-HDTP ngay
15 thang 5 ndm 2018 ciia Hoi dong tham
phan TANDTC hudng din ap dung Piéu
65 cua Bo luat hinh sy vé an treo). Trong
vu an nay, N chi bi xtr phat 6 thang tu;
Sau khi pham t6i, N da thanh khan khai
bao, an nan hdi cai; N di boi thuong toan
bd s tién di chiém doat; N chua co tién
an, tién sy; Hoan canh gia dinh khé khan,
cha me ly hon; bi cdo phai nu6i me gia va
anh trai bi bénh nan y; bi cao c6 noi ¢ 10
rang. Theo ching t6i, truong hgp nay,
Hoi dong xét xir cp phic tham nén chip
nhan khang cdo theo hudng tuyén phat bi
cdo 6 thang tu nhung cho hudng an treo
boi bi cao N da nhan thure rd hanh vi pham
to1 va hoan toan c6 kha nang ty gido duc,
cdi tao. Vi¢c cho bi cao N dugc huong an
treo s€ vua dap ung muc dich cua hinh
phat, thé hién t6t chinh sach nhan dao cua
phap luat hinh su, gitp bi céo c6 didu kién
cham so6c me gia, anh trai bi bénh nan vy,
d6ng thoi gitip tiét kiém kinh phi thi hanh

an phat tu.
3. MOt so6 ki én
dung dung phap | u

Ap dung dting phap luat hinh sy
chinh 14 bao dam tot nhat hiéu qua diéu
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chinh cua cac quy pham phép luat hinh
su, tir 46 gbp phan bao dam cac quyén va
loi ich co ban ctia nguoi pham toi. Pé bao
dam ap dung dung phéap lut hinh sy ddi
v6i to1 lam dung tin nhi¢m chiém doat tai
san, theo chung t6i can thuc hién tbt mot
sO giai phap sau day:

Thi nhét, can tiép tuc hoan thién
phap luat hinh sy va ting cuong giai
thich, hudng dan phéap luat hinh sy. Bo
luat hinh sy nam 2015, stra ddi ndam 2017
da c¢6 nhiéu tién bo, khic phuc duge nhiéu
han ché cta B luat hinh sy nim 1999,
tuy nhién, mot s6 quy dinh, ché dinh trong
B6 luat hinh sy nam 2015, stra ddi nam
2017 van chua cu thé, rd rang, giy kho
khan trong qué trinh &p dung. Vi duy, quy
dinh “xét thay khong can phai bat chap
hanh hinh phat ti” tai khoan 1 Diéu 65 B
luat hinh sy nam 2015, sira d6i nam 2017

vé an treo 1a kha chung chung, triru tuong
va phu thudc rat 16n vao chu quan ciia cac
thanh vién Hoi dong xét xir. Diéu nay la
mot tré ngai rt 10n cho viée ap dung ché
dinh 4n treo trong thyc tién xét xtr. Vi
vdy, can nghién ctru dé thay thé bang quy
dinh cu thé, rd rang hon, tao thuén lgi cho
viéc ap dung phép luat.

Diéu 175 B6 luat hinh sy nam 2015, sira
d6i nam 2017 da co6 mot sb sira doi, tuy
nhién van can tiép tuc co nhiing giai
thich, huéng dan dé c6 cach hiéu va van
dung théng nhat. Piéu 175 BLHS nim
2015 da bd sung “fai sdn la phwong tién
kiém song chinh cia ngwoi bi hai va gia
dinh ho”, tuy nhién, ndi ham cua khai

niém nay lai chua c6 van ban nao giai
thich, huéng dan. Mat khac, khai niém

14
29 ¢¢ 799  ¢¢

“bé tron”, “cé tinh khéng tra”, “gdy danh
huong xdu dén an ninh, trdt tw, an todn
xd héi” trong quy dinh cua Piéu 175
BLHS ciing chua duoc lam rd. Viée giai
thich, huéng dan cu thé nhitng khai niém
nay la yéu cAu cép bach tao thuan loi cho
qué trinh ap dung phap luat cling nhu bao
dam ap dung dang phép luat.

Thir hai, cn ting cudng nang luc
chuyén mon, k¥ nang 4p dung phép luat
cua doi ngii tham phan, hoéi thAm nhan
dan noi riéng ciing nhu doi ngil tién hanh
td tung ndi chung. Thyuc hién Chién luge
cai cach tu phép theo tinh than Nghi quyét
s6 49-NQ/TW ngay 02 thang 6 nam 2005
ctiia BO chinh tri, chat lugng cua doi ngii
can b c6 chuc danh tu phap da duoc
nang 1én mot bude, nhung van chua dap
ung duogc yéu cau thuc tién dat ra. Thuc
hién Két luan s6 01-KL/TW ngay
4/4/2016 ctia B Chinh tri vé viéc tiép tuc
thuc hién Nghi quyét s 48-NQ/TW cua
Bo Chinh tri khoa IX vé Chién lugc xay

dung va hoan thién hé thdng phap luat
Viét Nam dén nim 2010, dinh hudng den
nam 2020, Ban Chi dao cai cach tu phap
trung wong dd d& ra Chuong trinh s
03/CTr/BCDCCTPTW ngay 6/10/2016
vé trong tdm cong tac cai cach tu phap
nhiém ky 2016-2021 trong d6 c6 ndi dung
tiép tuc nang cao trinh d6 chuyén mén, k§
nang cong tac cua doi ngli chirc danh tu
phap nham dép ung ngay cang tot hon
yéu cau thuc tién ap dung phap lut.

Thir ba, can ting cuong hon nita
co ché phdi cong tac gitta Co quan diéu



Nghién ciru trao doi ® Research-Exchange of opinion

tra, Vién kiém sat va Toa an trong qua

trinh giai quyét vu an hinh sy. Can c6 céc

tong két kinh nghiém thuc tién, ting

cuong cac hoi thao khoa hoc gitra cac co

quan nay nham thong nhit trong nhan

thirc khoa hoc 1am nén tang quan trong

trong qua trinh &p dung phap luat trong
thuc tién.
Tai ligu tham khdo:

1.

Ban chi dgo cdi cach tw phap trung
wong, Chuong trinh $6
03/CTr/BCBDCCTPTW ngay
6/10/2016 vé trong tam céng tic cdi
cach tw phap nhiém ky 2016-2021.
B¢ chinh tri, Két ludn s6 01-KLITW
ngay 4/4/2016 vé viéc tiép tuc thuc
hién Nghi quyét s6 48-NQ/TW ciia
B Chinh tri khéa IX vé Chién luoc
xdy dwng va hoan thién hé thong
phdp ludt Viét Nam dén nam 2010,
dinh huéng dén nam 2020.

Bé chinh tri, Nghi quyét so 49-
NQ/TW ngay 02 thang 6 nam 2005 vé
Chién luoc xdy dung va hoan thién
hé thong phdp ludt Viét Nam dén
nam 2010, dinh huong dén nam
2020.

Héi dong tham phdn Toa dn nhdn
ddn t6i cao, Nghi quyét so
01/2013/NQ-HDTP ngay 01 thang
11 nam 2013 hwéng dan dp dung
Diéu 60 cuia B ludt hinh sy vé an
treo.

Héi dong tham phdn Toa dn nhdn
ddn t6i cao, Nghi quyét so
02/2018/NQ-HDTP ngay 15 thang 5
nam 2018 hwéng dan dp dung Diéu
65 cua Bo ludt hinh sy vé dn treo.
Nguyén Vin Buong, Ché dinh dan
treo theo phap ludt hinh su Viét
Nam tir thye tién mién Trung va Tay
Nguyén, Ludn dn tién sy ludt, Hoc

10.

11.

12.

13.

14.
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vién Khoa hoc xa hoi, nam 2017,
trang 41.

Toa dn nhén ddn qudn Go Vip, Ban
dn hinh sy so tham sé 27/2018/HSST
ngay 16-3-2018 cua Toa dn nhin
ddn qudn Go Vip, Thanh phé Ho Chi
Minh.

Toa én nhén dan thanh phé Hé Chi
Minh, Ban an hinh sy phuc tham sé
238/2018/HSPT ngay 12 thang 6
nam 2018 cua Toa dan nhan ddn
thanh phé Ho Chi Minh.

Toa én nhén dan thanh phé Hé Chi
Minh, Ban an hinh sy phiic tham sé
509/2017/HSPT ngay 22 thang 9
nam 2017 cua Toa an nhan ddn
thanh phé Ho Chi Minh.

Toa dn nhdn dan thanh pho Ho Chi
Minh, Ban an hinh sw so tham s6
26/2018/HSST ngay 05/4/2018 ciia
Toa dn nhdn ddn thanh pho Ho Chi
Minh

Toa dn nhdn dan thanh pho Ho Chi
Minh, Ban an hinh sw so tham s6
220/2017/HSST ngay 13/7/2017 cia
TAND qudn Thii Piec, thanh phé Ho
Chi Minh.

Toa dn nhdn dan thanh phé Ho Chi
Minh, Ban an hinh sw so tham s6
09/2018/HSST ngay 22 thang 01 nam
2018 cua Toa an nhan ddn qudan 7
thanh phé Ho Chi Minh.
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Abstract: From 2013 to 2018, the situation of smuggling through international border
gates in the Southeast region was complicated. The number of smuggled goods confiscated by
functional agencies was increasingly high. Faced with this situation, functional agencies have
implemented many measures to prevent smuggling crimes through international border gates in
the Southeast region and have achieved certain results. However, compared to the requirements
of this operation still many limitations. In order to take part in generating some effective solutions,
the authors have studied clarification some causes and conditions of the situation of smuggling
through international border gates in the Southeast region of Vietnam.

Keywords: International border gate; Southeast; causes and conditions; smuggling.

1. The concept of causes and

conditions of the situation of snuggling
According to Vietnamese Dictionary,
the cause is "the factor that create result or
arise fact! ; the condition is "what is needed
to have another possible or can happen™? . In
Study Criminology, Prof.Dr. Vinh Vo Khanh
defines: "The causes and conditions of the
situation of crime are understood as the
system of negative social phenomena in the
corresponding  socio-economic  forms,
deciding the birth of the situation of crime as
a consequence”® From this point of view, it
can be understood: Causes and conditions of
the situation of smuggling in the Southeast

“ People's Police College Il

region is a system of negative social
phenomena existing in the socio-economic
environment in the Southeast decides the
birth of the situation of smuggling prescribed
in Article 188 of the 2015 Penal Code,
amended in the 2017.

2. Overviewing the situation of
smuggling in the Southeast

The Southeast includes 06 provinces
(Ho Chi Minh City and 05 provinces: Binh
Duong, Tay Ninh, Binh Phuoc, Ba Ria - Vung
Tau and Dong Nai). This is a region with
many preferential on natural conditions and
always receives the attention investment,
development of the Party and the State. In

! Lien Pham Le (Editor), Vietnamese Dictionary, Hong Duc Publisher, 2015, p. 723.
2 Lien Pham Le (Editor), Vietnamese Dictionary, Hong Duc Publisher, 2015, p. 383.
3 Vinh Vo Khanh (2008), Criminology Curriculum, Hue University, Public Security Publisher, Ha Noi, p.

79.
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recent years, the provinces, cities in the
Southeast have increasingly affirmed
position, important role with economic -
culture - society development of the country.
One of the factors promoting the strong
economic development in the Southeast
region is the system of 08 international border
gates, including 03 land border gates, 02 sea
border gates, 02 river border gate; 01 air
gate.* According to statistics from the
Customs Department of the provinces and
cities in the Southeast that an average of 5943
enterprises/year participate in  customs
procedures through international border gates
in the area, with the average import-export
turnover reached 4572 billion USD/year, of
which 2018 increased 24,21% compared to
2017 and increased 40,39% compared to
2013.° This partly confirms that import and
export activities through international border
gates in the Southeast region tend to increase
in scale and contribute to promoting foreign
trade activities in this provinces, city.
However, the export and import of goods
through international border gates in the
Southeast region in recent years is
complicated and difficult to control, many
subjects have taken advantage to commit
crimes, including smuggling crime.

Through statistics of the People's
Courts of provinces and cities in the
Southeast region, in the period from 2013 to
2018, the number of smuggling cases brought
for trial of first instance is 123 cases, with 154
defendants, in which, the number of
smuggling cases through international border

gates is 85/123 cases (accounting for 69.11%)
compared with the total number of criminal
cases of smuggling in the Southeast region.
The number of cases, defendants of
increasing and decreasing does not follow the
rules, each year from 10 to 19 cases, with 25
to 34 defendants® but considering the nature,
extent of the smuggling offense through
international border gates in the Southeast
region is complicated and serious, the number
of confiscated goods is increasing, focusing
on items have demand for large and high-
value consumption in the society today such
as: mobile phones, cosmetics, foreign
alcohol, electronics, clothes,  fabrics,
cigarettes, medicines... More and more
smugglers through international border gates
in the Southeast region have the knowledge
of export and import of goods, economy,
market, even many subjects with status and
relations in society, especially in relation to
officials in agencies related to import and
export activities or to the prevention of
smuggling crimes in the Southeast region and
tend to take advantage of this relationship to
carry out criminal acts of smuggling.

This shows that prevention of
smuggling crime through international border
gates in the Southeast region in the coming
time is an urgent issue. In order to have a basis
to develop measures to prevent smuggling
crimes through international border gates in
the Southeast region, firstly, it must clarify the
causes and conditions of this situation of
crime. When studying, we found that the
causes and conditions of the smuggling crime

4 Customs Departments of provinces and cities in the Southeast region (2018), Summary report of 2018,

provinces and cities in the Southeast region.

® Customs Departments of provinces and cities in the Southeast region (2013-2018), Summary report of the

year, provinces and cities in the Southeast region.

® People's Courts of provinces and cities in the Southeast region (2013-2018), Summary report of the year,

provinces and cities in the Southeast region.
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through international border gates in the
Southeast region are negative social
phenomena that interact with a person or
corporate legal entity, thereby promoting their
consciousness and smuggling through
international border gates in the Southeast
region.

3. Some basic causes and conditions

of the situation of smuggling

On the basis of studying summarized
and specialized reports related to the
prevention of smuggling crimes in the
Southeast region, the judgments on smuggling
through international border gates and direct
exchanges with officials of functional
agencies (Customs, Economic Police, Market
Management ...) are the main forces in
preventing smuggling crimes  through
international border gates in the Southeast
region. We draw a number of causes and
conditions of the situation of smuggling
through international border gates in the
Southeast region from 2013 to 2018 as
follows:

Firstly, the causes and conditions
from the limitations and weaknesses in the
state management organization on export and
import activities through international border
gates in the Southeast region.

The effectiveness of state
management on export and import activities
through international border gates in the
Southeast region plays an important role in
ensuring the stability and sustainable
development of foreign trade activities,
promote healthy economic development, and
enhance competitiveness among enterprises.
In import and export management activities,

the Ministry of Finance, directly the Customs
force plays the role of a publicist force in the
state  management of import and export
activities has carried out synchronous
measures of defense preventing violations in
export and import, including smuggling
through international border gates in the
Southeast region. However, sometimes the
management of import and export activities
has not achieved the desired effect, the
inspection and control of import and export
activities have no detected many violations of
law, including smuggling. Most of the
subjects found to be administratively handled
are mainly but not yet determined, proving
criminal signs to transfer police investigation
agencies. This stems from the trend of
sophisticated crime, high secret, development
towards  the intellectualization  and
technicalization of smugglers’. In addition,
the study found that the cause of the situation
of smuggling through international border
gates is weak, poor and uneven professional
qualifications; the sense of struggle and the
spirit, responsibility of the anti-smuggling
investigation  force, the  inspection,
verification, customs management
supervision force as well as the inspection,
examination activities are not really deep,
leading to there are still places, sometimes
import and export management still loopholes
for the subjects to take advantage of
smuggling, even there are cases where
customs officers collude with objects that are

" Minh Nguyen Ngoc (2015), The situation of smuggling crime in the condition of Vietnam joining the
ASEAN economic community - A number of comments and recommendations, Electronic People's police

magazine, on January 21, 2015.
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import-export enterprises to smuggle.®

Besides, when the study found that the
status of inspection, examination, handling of
administrative violations and smuggling is not
really serious and timely in some units and
localities have international border gates in
the Southeast region, lead to those who have
been intimidated to commit smuggling. In
addition, the propagation, mobilization of the
masses to abide by the law on export and
import activities, raising the awareness of the
prevention smuggling through international
border gates of a number of units and
localities, even specialized management
agencies in units and localities with
international border gates are also in
formality, general and not specific® and not
yet associated with the characteristics of the
subjects in the area, especially in areas with
difficult economic conditions, lack of jobs,
leading to a situation where the masses
received, be persuaded, bribed and entice
participation in smuggling by the objects.

Second, causes and conditions from
difficulties in managing import and export
enterprises

In recent years, the State has realized
many open policies for domestic and foreign
enterprises to carry out business activities
through export and import conveniently and
flexibly. That has motivated enterprises
operating in the field of import and export to
increase. Accordingly, the Customs force at
international border gates in the Southeast
region has been facing pressure in

management activities such as increasing
workload with high professional requirements
and must always assure enterprises implement
right  customs  clearance  procedure
regulation...  Therefore, ensure  that
enterprises operate in accordance with the law
is a difficult requirement in the current period
and inevitably control enterprises with
conditions, capabilities, expressing suspicion
of smuggling through the international border
gate in the Southeast region will face more
difficulties. Starting from the criminals have
sophisticated tricks, finding ways to hide are
not detected and arrested by the functional
agencies. Some objects take advantage of the
open policy of the state that has established
many companies, taking different legal status
to commit smuggling offenses. Even some
objects have colluded into "group benefits",
including smugglers with officials and
employees of functional agencies in the
prevention of smuggling crimes through
international border gates, domestic and
foreign distribution enterprises.°

Third, the causes and conditions from
the negative psychology of offenders
smuggling as well as from consumers.

The psychology of  offenders
smuggling through international border gates
in the Southeast region emits mainly from
material needs and consciousness of needs as
well as how to satisfy those material needs.
"Deviation in value orientation is an important
psychological cause of social standard
deviations, including criminal acts"**.

8 Dong Thai An (2016), Preventing smuggling crimes through Southwestern border provinces, Doctoral

thesis on Law, People's Police Academy, Ha Noi, p. 79

°  http://csnd.vn/Home/Nghien-cuu-Trao-doi/2612/Nguyen-nhan-cua-toi-pham-buon-lau-va-mot-so-giai-
phap-nang-cao-hieu-qua-phong-ngua-toi-pham-buon-lau-cua-luc-luong-Canh-sat-kinh-te

10Yen Nguyen Xuan - Duc Nguyen Minh (2014), Vietnam Criminology, Volume 2, Chapter XI "Particular
trait of Criminology and prevention of smuggling crime", Public Security Publisher, Ha Noi, p. 759.
11'yYem Nguyen Xuan (2012), Criminal Psychology, Public Security Publisher, Ha Noi, p. 25.
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When psychological study from
offenders smuggling through international
border gates in the Southeast region, 100%
offenders are aiming to earn illegal money
from smuggling.*? The negative
psychological factors arise are mainly self-
interest, greed, desire for personal interests
and the desire to enjoy material excessively or
to unfair competition with competitors in the
market... However, normally this negative
psychology only arises strongly when there
are favorable conditions and circumstances
such as: From the limitations, weaknesses,
loopholes and shortcomings in import and
export management activities of functional
agencies at international border gates in the
Southeast region where the subjects may take
advantage to smuggle; from favorable
conditions for illegal consumption and trading
in the market; when officials, inspectors,
import and export controls, officials
conducting anti-smuggling investigations are
hooked, seduced, bribed... so as not to be
detected and handled according to law
provisions. At that time, this mentality will
become a driving force to urge subjects to
commit smuggling through international
border gates in the Southeast region.

Besides, the psychology of consumers
is also a cause and condition to give rise to
smuggling crimes through international
border gates in the Southeast region in recent
years. Stemming from the psychology
prefering to use foreign goods, want to buy
cheaper goods in the competitive market of
other businesses. A part of the population
tends to cover, tolerate smugglers, help

consume contraband or indifferent, allow
smugglers to consume, hide, transport
contraband into the market without timely
reporting or cooperating with functional
agencies to detect, prevent and arrest
offenders smuggling through international
border gates in the Southeast region.

Fourth, the causes and conditions
from smuggling offenders take advantage of
loopholes and inadequacies of law to commit
crimes.

Through research shows that, over the
past time, smugglers often take advantage of
loopholes and inadequacies of the law to
commit crimes. It is typical that the regulation
self-print invoices enterprises is an open
policy, creating conditions for enterprises to
take the initiative and limit administrative
procedures. However, the issue of managing
invoices, purchase and sale documents is still
very difficult, enterprises are easy to "surpass”
the anti-smuggling function force. For
example: Taking advantage of the enterprise
policy to self-print invoices, subjects establish
enterprises to smuggle Thai sugar from
Cambodia to Vietnam, after “collect
contraband”, "changing clothes”, buying or
use domestic sugar factory sales invoices to
"validate" the amount of contraband sugar
when inspected so functional agencies cannot
handle®. In addition, the 2015 Penal Code
prescribed that commercial legal entities are
the subject of smuggling, but now the
handling of crimes against commercial legal
entities acts is still very difficult due to some
regulations unclear provisions, specifically
how commercial legal entities, when

12 police of provinces and cities in the Southeast region (2013-2018), Document 53 criminal cases of
smuggling through international border gates, provinces and cities in the Southeast region.
13 Dong Thai An (2016), Preventing smuggling crimes through Southwestern border provinces, Doctoral

thesis on Law, People's Police Academy, Ha Noi, p. 79
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commercial legal entities commit crimes, the
application of preventive measures and
blockade of assets will be difficult to
implement...

On the basis of the loopholes,
inadequacies of law and the understanding of
import, export management activities through
international border gates in the Southeast
region, the subjects when meeting favorable
circumstances will commit smuggling. The
timely completion of legal provisions related
to the prevention of smuggling crime will
contribute to limiting, reject the causes and
conditions of committing smuggling through
international border gates in the Southeast
region from the loopholes, inadequacy of the
law.

Fifth, the causes and conditions derive
from the degradation of ideological and
political awareness in a part of the masses,
including a part of officials and employees of
functional agencies in prevent smuggling
crimes through international border gates in
the Southeast region.

Our country is in the stage of
developing a market economy, deep
international economic integration. This has
motivated and impacted the economy, culture
and the ideology and politics of a part of the
masses in the whole country in general and the
masses in the Southeast region in particular.
In addition to the economic, cultural,
ideological and political achievements in the
Southeast region, over the past time, the
negative phenomena of the left side of the
market economy have affected the life of a
parts of the masses, including ideological and
political ~degradation. These are the
manifestations of misleading, pragmatic

awareness, following the material lifestyle,
attaching importance to "money", not
understanding the correct views and
guidelines of the Party and the State's policies
in development foreign trade activities, even
negative import and export activities also
impact on a part of officials and employees of
relevant functional agencies in the prevention
of smuggling crimes through internationally
border gates in the Southeast region,
promoting them to appear a sense of
irresponsibility, abuse of positions and
powers to support smugglers. Typically, the
case of two customs officers involved in 213
container cases is missing.!* This makes the
organization of prevention smuggling crimes
through international border gates in the
Southeast region sometimes in some units and
localities not really promoted, actively and
actively synchronized. This will be a germ of
smuggling crimes when conditions and
circumstances are favorable.

Sixth, the cause of restrictions in
implementing measures to prevent smuggling
crime

The preventing smuggling crimes
through international border gates operation
in the Southeast region is the responsibility of
the entire Party, the entire army and the entire
people, including the core force being the
People's Police and Customs forces, Market
management, Marine Police... In recent years,
implementing functions and duties of the
State, above functional forces have conducted
synchronous measures to prevent smuggling
crimes and have discovered, investigated and
explored many smuggling cases through
international border gates in the Southeast
region. However, through surveys and

14 http://congan.com.vn/an-ninh-kinh-te/bat-tam-giam-2-cong-chuc-hai-quan-lien-quan-vu-213-container-

mat-tich_45012.html
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researches, the activity of functional forces
has not really met the increasing requirements
of the practice of prevention smuggling
crimes through international border gates in
the Southeast region, in particular: The
propaganda and mobilization of the masses
are still formality, not regular; professional
qualifications of some officials in the
functional force have not met the
requirements of this crime prevention
operation; sometimes functional agencies
coordinate closely; conditions of working
facilities do not meet the requirements;
leadership, direction and and manage
operation in some units and localities are not
drastic...! That leads to somewhere still
"loopholes” for the subjects to take advantage
of criminal activities.

The above are some the main causes
and conditions of the situation of smuggling
through international border gates in the
Southeast region in recent years. Studying this
content has important implications in making
the system of comprehensive, effective and
result solutions in preventing smuggling
crimes through international border gates in
the Southeast region.
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Tém tit: Tir nam 2013 dén 2018, tinh hinh tgi buén lgu qua civa khau quoc té trén
dia ban mién Dong Nam Bo dién bién phite tap, 56 lwong hang hoa buon lgu bi co quan
chikc ndang tich thu ngay cang nhiéu. Pimg trudc tinh hinh ndy, co quan chirc ndng da trién
khai nhiéu bién phdp phong, chong t6i pham budn lgu qua civa khdu quoc té trén dia ban
mién Péng Nam B va da dat dwoc nhitng két qua nhdt dinh. Tuy nhién, so véi yéu cau
thuee tién cong tac nay van con nhiéu han ché. Bé gop phan dwa ra mét sé gidi phdp hitu
hiéu, nhom tac gia da di sau nghién citu lam ré mét s6 nguyén nhan va diéu kién cua tinh
hinh toi buén ldu qua cia khdu quéc té trén dia ban mién Dong Nam B¢ Viét Nam.

Tir khoa: Cira khéu quéc té: Dong Nam Bo,; nguyén nhdn, diéu kién; tdi budn ldu.

1. Khai ni é&m n g u quédiémnay, &hé hiéld Nguyén nhan
di @u ki én clOa tinh hv diéhkign Gia tintb hinb Wi bluo@ ldu

Theo Tur dién Tiéng Viét nguyén
nhan 1a “nhan t6 tgo ra két qua hodc 1am
nay sinh sw viéc™!; diéu kién 1a “cai can
phdi ¢é dé cho mét cai khac cé thé co
hodc c6 thé xdy ra”2. Trong nghién ctu
Toi pham hoc, GS.TS. V6 Khanh Vinh
dinh nghia: “Nguyén nhdn va diéu kién
cua tinh hinh téi pham duwoc hiéu 1a hé
thong cac hién fuwong xa hoi tiéu cuc
trong hinh thai kinh té - xa héi tiwong 1ing
quyér dinh sy ra doi cua tinh hinh téi
pham nhuw la hdu qud cua minh 3. Tu

* Truong CD CSND 11

trén dia ban mién Péng Nam Bé 1a hé
thong cac hién nrong xa hdi tiéu cuc ton
tai trong méi triong kinh té - x& hgi ¢
mién Péng Nam Bé quyét dinh s ra doi
cua tinh hinh tgi budn ldu quy dinh tai
biéu 188 B¢ ludt hinh sy nam 2015, sira
doi nam 2017.

2. Khai
| &u & mi én Ddng

Mién Pong Nam Bo bao gom cd
06 tinh, thanh phd (Thanh phd HO Chi
Minh va 05 tinh Binh Duong, Tay Ninh,

* Pham Lé Lién (Chii bién), Tir dién Tiéng Viét, Nxb. Hong Duc, 2015, tr. 723,
2 Pham L& Lién (Chu bién), Tt dién Tieéng Viét, Nxb. Hong D, 2015, tr. 383.
8 V0 Khanh Vinh (2008), Gido trinh tdi pham hoc, Truong Dai hoc Hué, NXB CAND, Ha Noi, tr.
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Binh Phudc, Ba Ria - Viing Tau, Dong
Nai). Day 1a mién c6 nhiéu wu dii vé didu
kién ty nhién va luén nhan duogc sy quan
tam dau tu phat trién ciia Pang va Nha
nuée. Nhimg nim gan ddy, cic tinh,
thanh phé mién Pong Nam B ngay cang
khéng dinh vi tri, vai trd quan trong ddi
v6i su nghiép phat trién kinh té - vian hoa-
xa hoi cua ca nude. Mot trong nhitng nhan
tb thiic ddy su phat trién manh mé vé kinh
té trén dia ban mién Dong Nam Bo phai
ké dén 13 hé thdng 08 cira khau qudc té,
trong d6 c6 03 cira khau dudng bo, 02 cira
khau duong bién, 02 ctra khau duong
song; 01 ctra khau hang khong.* Theo
théng ké sb liéu tir Cuc Hai quan cac tinh,
thanh ph mién Pong Nam B cho thiy
trung binh c6 5943 doanh nghiép/ndm
tham gia thu tuc hai quan qua cac cta
khéu quéc té trén dia ban, voi luong kim
ngach xuat nhap khau trung binh dat 4572
ty USD/ndm, trong d6 nam 2018 ting
24,21% so véi nam 2017 va tang 40,39%
so voi nam 2013.° Piéu d6 phan nao
khang dinh hoat dong xuat nhap khau qua
cac cira khau quéc té trén dia ban mién
bong Nam Bd c6 xu hudng ngay cang
tang vé quy md muc dd va gdp phan thac
ddy hoat dong ngoai thuwong phat trién
manh & cac tinh, thanh phé nay. Tuy
nhién, hoat dong Xuat, nhép khéu hang
hoéa qua ctra khau qudc té trén dia ban
mién Déng Nam Bo thoi gian qua dién
bién con phirc tap, khé kiém soét, nhiéu
dbi tugng da loi dung dé pham t0i, trong
do co6 to1 pham buodn lau.
Qua thong ké sd liéu ctua Toa 4n

nhan dan cac tinh, thanh phd mién Dong
Nam B9, trong giai doan tir nam 2013 dén
2018, sd vu an pham ti buodn lau dua ra
xét xir so tham 1a 123 vy, v6i 154 bi céo,
trong do s6 vu pham t0i budn 13u qua cua
khau qudc té 1a 85/123 vu (chiém ty 1é
69,11%) so véi téng sd vu 4n pham toi
budn l4u trén dia ban mién Pong Nam Bo.
S lugng vu an, bi cdo tang, giam khong
tuan theo quy luat, mdi nam tir 10 dén 19
vu, v6i 25 dén 34 bi cao ® nhung xét thay
tinh chat, mtc d6 hanh vi pham t01 buén
1au qua ctra khau qudc té trén dja ban mién
bong Nam B9 1a phuec tap, nghiém trong,
sO lugng hang hoa bi tich thu ngay cang
nhiéu, tip trung vao cac mat hang ¢ nhu
cau tiéu thu 10n, gia tri cao trong xa hoi
hién nay nhu: Di¢n thoai di dong, my
phém, ruou ngoai, dd dién tur, quﬁn 4o, vai,
thudc 14, thudc chira bénh... Ngay cang
nhiéu d6i tugng pham t6i budn 1au qua ctra
khau quéc té trén dia ban mién Pong Nam
B0 ¢6 trinh d6 hiéu biét vé xuat, nhap khau
hang hoa, vé kinh té, thi truong, tham chi
c6 nhiéu ddi tuong co dia vi, quan hé trong
xa hdi, dic biét c6 quan h¢ vdi cac can bo
trong cac co quan lién quan dén hoat dong
xuat nhap khau hodc dén cong tic phong,
chéng t6i pham budn lau trén dia ban mién
bong Nam B§ va c6 xu hudng loi dung
mbi quan hé nay dé thuc hién hanh vi
pham td1 budn 13u.

Diéu d6 cho thiy phong ngira toi
pham buon 1au qua ctra khau quéc té trén
dia ban mién Dong Nam B9 trong thoi gian
t61 1a mot van dé co tinh cap thiét. Bé c6 co
s& xay dung cac gidi phap phong ngtra toi

4 Cuc Hai quan céc tinh, thanh phé mién Déng Nam Bo (2018), Bao céo tong két nim 2018, cac

tinh, thanh ph mién Pong Nam B.

5 Cuc Hai quan céc tinh, thanh phé mién Dong Nam B (2013 - 2018), Bao céo tong két nam, cac

tinh, thanh ph mién Péng Nam BJ.

6 Toa 4n nhan dan cac tinh, thanh phd mién Dong Nam B (2013 - 2018), Bao cao tong két nam,

céc tinh, thanh phd mién Pong Nam Bo.
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pham buén 1au qua cira khau qudc
té trén dia ban mién bong Nam B¢ trudce
hét phai 1am 5 nhitng nguyén nhéan va diéu
kién cutia tinh hinh t61 nay. Khi nghién ctru,
chiing t6i nhan thiy nguyén nhan va diéu
kién cua tinh hinh t0i budn lau qua ctra
khau qudc té trén dia ban mién Pong Nam
B9 1a nhitng hién tuong xa hoi ti€u cuc tac
dong qua lai dén mot ca nhan hodc phap
nhan thuong mai, tir d6 thuc day ho nay
sinh y thire va thuc hién hanh vi buén lau
qua cira khau qudc té trén dia ban mién
bong Nam B6.

3. MO t s 0
ki én co ban cua

Trén co s nghién ctru céc bdo cdo
tong két, chuyén dé lién quan dén cong tac
phong, chéng to1 pham buon lau trén dia
ban mién bong Nam B9, cac ban 4n pham
t6i budn 1au qua ctra khau quéc té va tryc
tiép trao d6i voi can bo thude cac co quan
chtic ning (Hai quan, Canh sat Kinh té,
Quan 1y thi truong...) 1a nhiing luc lugng
chu cong trong phong, chdng tdi pham
budn l4u qua cira khau quéc té trén dia ban
mién bong Nam B9, chung t6i rat ra mot
sd nguyén nhan va diéu kién cta tinh hinh
t61 budn 1au qua cira khau qudc té trén dia
ban mién Pong Nam B6 tir ndm 2013 dén
nam 2018 nhu sau:

Thir nhdt, nguyén nhédn va diéu
kién tir nhitng han ché, yéu kém trong té
chite quan 1y nha nwée vé hoat déng xudt,
nhdp khau qua cira khdu quéc té trén dia
ban mién Péng Nam Bé.

Hi¢u qud cong tidc quan 1y nha
nuée vé hoat dong xuat, nhap khau qua
ctra khau quéc té trén dia ban mién Pong

Nam B¢ dong vai trd quan trong
trong viéc dam bao su on dinh va phat
trién bén ving cia hoat doéng ngoai
thuong, thuc day nén kinh té phat trién
lanh manh, tdng cuong kha ning canh
tranh gitta cac doanh nghi¢p. Trong hoat
dong quan 1y xuit, nhap khau, Bo Tai
chinh, truc tiép la luc lugng Hai quan
dong vai tro 1a lyc lugng chu cong trong
quan 1y nha nudc vé hoat dong xuat, nhap
khau d3 tién hanh dong bd nhiéu bién phap
phong ngira sai pham trong xuit, nhap
khau, trong d6 cé tdi pham buodn 1du qua

nguy én ciakhd quic ¥ &én daib@ mién Pong
t i n hNarh Bon Tuy rthiénj doikkhi &oat ddng u

quan ly hoat dong Xuét, nhap khéu chua
dat dugc hiéu qua nhu mong mudn, viée
kiém tra, kiém soat hoat dong XUuét, nhap
khau chwa phat hién nhiéu vi pham phap
luat, trong d6 ¢o t6i pham budn 1au. Hau
hét cac ddi tugng bi phat hién xir Iy hanh
chinh 1a chi yéu ma chua xéc dinh, chimg
minh d4u hiéu toi pham dé chuyén co quan
canh sat diéu tra. Piéu nay xuat phat tir xu
hudng hoat dong pham tdi tinh vi, bi mat
cao, phat trién theo hudng tri tué hoa, ki
thuat hoa cua cac d6i twong budn
lau’. Bén canh d6, qua nghién ctru thiy
rang nguyén nhan cua tinh hinh t6i buon
lau qua céc ctra khau qudc té nay con tir
sur yéu, kém, chua déng déu vé trinh do
chuyén mén, nghiép vu; ¥ thirc dau tranh
va tinh than, trach nhiém cua luc luong
diéu tra chong budn 1au, lyc luong kiém
tra, kiém dinh, gidm sat quan 1y vé hai
quan ciing nhu hoat dong thanh tra, kiém
tra chua thuc su sdu sat din dén van co
noi, c6 liic cong tac quan 1y xut, nhap

! Nguy?:n Ngoc Minh (2015), Tinh hinh t6i pham budn 1au trong diéu kién Viét Nam gia nhap
cong dong kinh t&¢ ASEAN - M6t s0 nhan dinh va kién nghi, Tap chi CSND dién twr, ngay

21/1/2015.
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khiu con so ho dé cac dbi tuong lgi dung
budn 1au, tham chi c6 truong hop can bo
Hai quan thong dong véi cac ddi twong 1a
doanh nghiép xuit nhdp khau dé buén
lau.®

Bén canh d6, khi nghién ctru thiy
rang tinh trang c6 luc cong tac thanh tra,
kiém tra, xtr Iy hanh vi vi pham hanh chinh
va t0i pham budn ldu chua thuc su
nghiém, kip thoi & mot sé don vi, dia
phuong cé ctra khau quc té trén dia ban
mién Déng Nam B6 din dén cac dbi tuong
d3 manh nha dé hoat dong pham tdi buon
lau. Ngoai ra, cong tac tuyén truyén, van
dong quan ching chip hanh phap luat vé
hoat dong XUuét, nhap khau, nang cao Yy
thirc phong, chéng budn lau qua ctra khau
quéc té ctia mot s6 don vi, dia phuong,
tham chi cua co quan quan 1y chuyén trach
¢ cac don vi, dia phuong c6 ctra khéu quéc
té con tinh trang mang tinh hinh thirc,
chung chung, chua cu thé® va chua gin
v6i ddc diém d6i twong trén dia ban, nhat
la dia ban dan cu c6 kinh té khé khan,
cong an viéc 1am thiéu din dén co tinh
trang quan chung nhan dan tiép tay, bi ddi
tuong du dd, mua chudc, 16i kéo tham gia
buon 14u.

Thir hai, nguyén nhdn va diéu kién
tr nhitng kho khan trong quan ly cac
doanh nghiép hoat dong xudt, nhdp khdu

Trong nhitng nim gan day, Nha
nude da thyc hién nhiéu chinh sach thong
thodng, mé cira dé cac doanh nghiép trong
va ngoai nudce thuc hién cac hoat dong

kinh doanh thong qua xuat, nhap khau mot
cach tién loi, linh hoat. Didu d6 da thic
day cac doanh nghiép hoat dong trong linh
vuc xuat, nhap khau ngay cang ting. Khi
do6 luc luong Hai quan tai cac cua khéu
qudc té trén dia ban mién Pong Nam Bo
da va dang d6i mat véi nhimg ap luc trong
hoat dong quan 1y nhu khéi lugng cong
viéc gia ting v6i yéu cau nghiép vu cao va
phai luén dam bao cho cac doanh nghiép
dugc thyc hién thu tuc thong quan theo
quy dinh... Do d6, ddm bao cho cac doanh
nghi¢p hoat dong ding phap luat 1a yéu
cau kho khan trong giai doan hién nay va
tat yéu viéc kiém soét cac doanh nghiép co
diéu kién, kha nang, biéu hién nghi van
pham t0i budn l4u qua cira khau quéc té
trén dia ban mién Pong Nam Bo s& gip
nhiéu khé khin hon. Xuit phat tir viée cac
dbi twong pham tdi c6 tha doan tinh vi, tim
moi cach dé che gidu khong bi cac co quan
chtic ning phat hién, bat giir. Mot sé dbi
tugng loi dung chinh sach thong thodng
ctia nha nudc di thanh 1ap nhiéu cong ty,
liy tu cach phap nhan khac nhau dé thuc
hién hanh vi pham t61 budn lau. Tham chi,
mét sd dbi tuong da cdu két véi nhau
thanh “loi ich nhom”, trong d6 c6 cac ddi
tuong budn 1au véi can bg, nhan vién co
quan chirc ning trong phong, chdng toi
pham budn 1au qua ctra khiu quéc té ciing
cac doanh nghiép phan phdi trong va
ngoai nuge.1°

Thir ba, nguyén nhdn va diéu kién
tir phia tam ly tiéu cuc cua nguoi pham toi
buon ldu ciing nhu twr phia nguoi tiéu

dung.

8 Thai An Pong (2016), Phong ngtra toi pham budn 1au qua cac tinh bién gi¢i Tdy Nam, Luan an
tién si Luat hoc, Hoc vién Canh sat nhan dan, Ha Noi, tr. 79.

% http://csnd.vn/Home/Nghien-cuu-Trao-doi/2612/Nguyen-nhan-cua-toi-pham-buon-lau-va-mot-
so-giai-phap-nang-cao-hieu-qua-phong-ngua-toi-pham-buon-lau-cua-luc-luong-Canh-sat-kinh-te
10 Nguyén Xuan Yém — Nguyén Minh Duc (2014), T6i pham hoc Viét Nam, tdp 2, Chwong XI
“Bac diém Téi pham hoc va phong ngira t6i pham buén lgu”, NXB Cong an nhan dan, Ha N, tr.

759.
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Tam 1y ctia nguoi pham tdi budn
1au qua cira khau quéc té trén dja ban mién
Pong Nam B xuit phat chi yéu tir nhu
cau vé vat chét va ¥ thirc vé nhu cau ciing
nhu cach théa man nhu ciu vat chét do.
“Su sai lé€ch trong dinh hudng gia tri la
nguyén nhan tdm ly quan trong cua nhiing
hanh vi sai 1éch chuin muc xa hoi, ké ca
hanh vi pham t9i”?,

Khi nghién ctru vé tim 1y tir phia
ngudi pham t6i budn lau qua cira khau
quéc té trén dia ban mién Pong Nam Bo
cho thiy 100% nguoi pham t6i huéng dén
1a kiém dugc nhitng ddng tién bat hop
phap tir hoat dong budn 1au.'? Yéu t6 tim
Iy tiéu cuc nay sinh thé hién chu yéu 1a vy
lgi, tham lam, mong mudn loi ich ca nhan
va khat vong hudng thu vat chit mot cach
thai qua hoac muén canh tranh khong lanh
manh véi d6i thu trén thi trudong... Tuy
nhién, thong thuong tdm ly ti€u cuc nay
chi nay sinh manh mé& khi c¢6 diéu kién,
hoan canh thuén loi nhu: Tt sy han ché,
yéu kém, so hd, thiéu sot trong hoat dong
quén 1y xuat, nhap khau ciia co quan chirc
ning tai cira khau qudc té trén dia ban
mién Péng Nam Bo ma ddi tuong c6 thé
loi dung dé budn lau; tir diéu kién thuan
loi dé tidu thy, kinh doanh bat hop phap
trén thi trrong; khi mdc ngoac, 161 kéo, du
dd, hdi 16 duge can bo, nhan vién kiém tra,
kiém soét xuat nhap khau, can bo diéu tra
chéng budn l4u... dé khong bi phat hién,
xu 1y theo quy dinh phép luat. Khi do, tam
Iy nay s& tr¢ thanh dong luc dé thoi thuc
dbi tuong thyc hién hanh vi pham tdi buén
1au qua cira khau qudc té trén dia ban mién
DPong Nam BJ.

Bén canh do, tdm 1y tu phia nguoi

tiéu ding ciing 1a mot nguyén nhan, diéu
kién lam nay sinh t¢i pham buoén lau qua
ctra khau qudc té trén dia ban mién Pong
Nam B0 trong thoi gian qua. Xuat phat tir
tam 1y sinh ngoai, mudén mua dugc hang
hoa gia ré hon trén thi truong canh tranh
cua cac doanh nghiép khac. Mot bg phan
nguoi dan c6 khuynh hudng bao che, dung
tang cho cac dbi twgng budn 14u, gitp tiéu
thu cac mat hang lau hoac tho o, dé mac
cho cac dbi tuong budn lau co thé tiéu thy,
cAt giéu, van chuyén hang lau vao thi
truong ma khong kip thoi bao hodc hop
tac voi co quan chirc nang phat hién, ngan
chin, bat gitr ngudi pham toi budn lau qua
ctra khau qudc té trén dia ban mién Pong
Nam Bo.

Thir tu, nguyén nhan va diéu kién
tir phia ngwoi pham toi buén lau loi dung
nhitng so ho, bat cdp cia phdap ludt dé
pham toi.

Qua nghién ctru cho thay, thoi gian
qua, cac ddi tugng pham tdi budn lau
thuong loi dung nhitng so hd, bat cap cia
phéap luat dé pham toi. Dién hinh nhu viée
quy dinh doanh nghi¢p tu in hoéa don la
mot chinh sach thong thoang, tao diéu
kién cho doanh nghi¢p hoat dong chu
dong, han ché thu tuc hanh chinh. Tuy
nhién, vin dé quan 1y hoa don, chung tir
mua ban hang héa van rat kho khin, doanh
nghiép dé “qua mit” lyc lugng c6 chire
nang phong, chéng buén lau. Chang han:
Loi dung chinh sach doanh nghié€p duoc
ty in hoa don, ddi tugng thanh 1ap doanh
nghiép dé budn 1au dudng cat Thai Lan tir
Campuchia vé Viét Nam, sau khi “gom
hang”, ddi twong “thay 40”, mua hoic str
dung hoa don ban hang ctia nha may

" Nguyén Xuan Yén (2012), Tam 1y hoc hinh sw, NXB Cong an nhan dan, Ha Noi, tr. 25,
2 Cong an cdc tinh, thanh pho mién Dong Nam B¢ (2013 —2018), H6 so 53 vu én pham tdi budn
1au qua ctra khau quoc t€, cac tinh, thanh pho mién Pong Nam BJ.
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duong trong nudc dé “hop thirc hoa” sb
lwong dudng lau khi bi kiém tra nén co
quan chirc niang khong thé xir 1y, Bén
canh do, B luat Hinh sy nam 2015 quy
dinh phap nhan thuong mai 1a chii thé cua
td1 budn lau nhung hién nay viéc xur 1y toi
pham d6i voi hanh vi ciia phap nhan
thuong mai van con rat kho khin do con
mot s6 quy dinh chua rd rang, cu thé nhu
thé nao 1 phap nhan thuong mai, khi phap
nhan thuong mai pham t0i thi viéc ap dung
bién phap ngan chan, phong tda tai san s¢€
kho thyc hién. ..

Trén co s& nhiing so ho, bét cap
ctia phép luat va sy hiéu biét vé hoat dong
quan 1y xuat, nhap khiu qua ctra khau
quéc té trén dia ban mién Péng Nam B9,
cac doi tuong khi gdp hoan canh thuan lgi
s€ pham tdi budn 1au. Viéc kip thoi hoan
thién cac quy dinh phap luét c6 lién quan
dén phong, chdng toi pham budn lau s&
g6p phan han ché di dén loai bo nguyén
nhan va diéu kién pham toi budn lau qua
ctra khau qudc té trén dia ban mién Pong
Nam B0 tir phia bat cap ctia phap luat.

Thit ndm, nguyén nhdn va diéu
kién xudt phdt tir s xuong cdp ciia nhdn
thire vé tur twong, chinh tri trong mot bo
phén quan ching nhdn dan, trong dé c6
mot bo phdn can bg, nhan vién co quan
chite ndng trong phong, chong toi pham
buén ldu qua cira khau quoc té trén dia
ban mién Péng Nam Bé.

Nudc ta dang trong giai doan phat
trién nén kinh té thi truong, hoi nhap kinh
té qudc té sau rong. Pidu d6 da thuc day,
tac dong dén kinh té, van hoa va ca tu
tuong, chinh tri ciia mot bo phan quan

ching nhan dan trong ca nudc ndi chung,
quan chung nhan dén trén dia ban mién
bong Nam B9 noi riéng. Bén canh nhiing
thanh tyu vé kinh té, van hoa, tu tudng,
chinh tri trén dia ban mién Dong Nam B9,
thoi gian qua, cac hién tuong ti€u cuc cua
mit trai nén kinh té thi truong da tac dong
dén doi sdng ciia mot bd phan quan ching
nhan dan, trong d6 ¢ su xudng cip vé tu
tuong, chinh tri. D6 13 nhitng biéu hién
cua sy nhan thuc 1éch lac, thyce dung, chay
theo 16i séng vat chit, coi trong “dong
tién”, hiéu chua dung quan diém, chu
truong dung dan ctia Pang, chinh sach cia
Nha nuéc trong phat trién hoat dong ngoai
thuong, hoat dong xuét nhap khau tham
chi ti€u cyc d6 con tac dong anh hudng
dén mot bd phan can b, nhan vién thudc
co quan chirc nang c6 lién quan trong cong
tac phong, chéng toi pham budn lau qua
ctra khau qudc té trén dia ban mién Pong
Nam B9, thuc dy ho nay sinh y thirc thiéu
trach nhiém, lam dung, 191 dung chuc vy,
quyén han dé tiép tay cho dbi twong budn
lau. Pién hinh nhu vu 2 cong chirc Hai
quan lién quan dén vu 213 container mat
tich.* Pidu d6 khién cho hoat dong to
chtrc phong, chéng to1 pham buon lau qua
ctra khau qudc té trén dia ban mién Pong
Nam B¢ d6i khi & mot s6 don vi, dia
phuong chua thue sy dugc déy manh, tich
cuc, chu dong, déng bo. Pay s¢€ la mam
mong nay sinh toi pham budn lau khi c6
diéu kién, hoan canh thuan loi tic dong.

Thiwr sau, nguyén nhan tw nhitng
han ché trong trién khai cdc bién phdp
phong ngtra toi pham buén lau

Cong tac phong ngura tdéi pham

13 Thai An Dong (2016), Phong ngira toi pham budn lau qua cdc tinh bién gidi Tay Nam, Ludn an
tién st Ludt hoc, Hoc vién Canh sat nhan dan, Ha Noi, tr. 79.
14 http://congan.com.vn/an-ninh-kinh-te/bat-tam-giam-2-cong-chuc-hai-quan-lien-quan-vu-213-

container-mat-tich_45012.html
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budn l4u qua cira khau quéc té trén dia ban
mién Pong Nam B¢ la trach nhiém cua
toan Pang, toan quan, toan dan, trong do
lue lwong nong cdt 1a Iyc lwong Cong an
nhan dan, Hai quan, Quan ly thi trudong,
Canh sat bién... Trong thoi gian qua, thuc
hién chirc nang, nhi¢m vu cua Nha nudc
quy dinh, céc lyc lugng chirc nang trén da
tién hanh dong bo nhidu bién phap phong
ngura td1 pham budn 1au va da phat hi¢n,
diéu tra, kham pha nhiéu vy an buén lau
qua cira khiu qudc té trén dia ban mién
bong Nam B§. Tuy nhién, qua khao sat
nghién ctru cho théy, hoat dong cua luc
lugng chtrc ning van chua thuc su dap
g yéu ciu ngdy cang cao cua thyc tién
cong tac phong, chéng toi pham budn 1au
qua cira khiu qudc té trén dia ban mién
DPong Nam B9, cu thé: Cong tac tuyén
truyén, van dong quan ching nhan dan
van con mang tinh hinh thtc, chua thuong
xuyén; trinh d¢ chuyén moén nghiép vu cta
mét sd can bo thude luc luong chure nang
chua dap tng yéu cau cta cong tac phong
ngira toi pham nay; sy phdi hop cia cac co
quan chirc nang c6 ltc thiéu chat ché; diéu
kién phuong tién lam viéc chua dap tng
duoc yéu cau; cong tac lanh dao, chi dao,
diéu hanh ¢ mot sé don vi, dia phuong
chua quyét liét...'® Piéu d6 dan dén & dau
d6 van con “16 trong” dé cac ddi tuong loi
dung hoat dong pham tdi.

Trén day 1a mot s6 nguyén nhan va
diéu kién chii yéu véi tinh hinh t6i buén
lau qua ctra khau qudc té trén dia ban mién
bong Nam Bo trong thoi gian qua. Nghién
ctru ndi dung nay c6 y nghia quan trong
trong viéc dua ra hé théng cac giai phap
mang tinh toan dié€n, c6 hi€u luc, hi€¢u qua
trong phong ngtra t01 pham budn lau qua

ctra khau quoc té trén dia ban mién DPong
Nam Bo.
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